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“Ir seems,” says the learned Serjeant Hawkins, (2 Hawk. P. C. 
ch, 49, § 1,) “to have been anciently an uncontroverted rule, and hath 
been allowed even by those of the contrary opinion to have been the 
general tradition of the law, that a jury, sworn and charged ina 
capital case, cannot be discharged without the prisoner’s consent, till 
they have given a verdict; and notwithstanding,” he adds, “ some au- 
thorities to the contrary in the reign of King Charles the Second, this 
hath been holden for clear law, both in the reign of King James the 
Second, and since the revolution.” 

The treatise containing this declaration of what was “anciently an 
uncontroverted rule,” was published early in the last century. The 
author was then, and has been ever since, of the highest reputation 
for profound learning: his opinions have always carried with them 
great respect in Westminster Hall. The manner in which he lays 
down the rule proves that he considered it to be the well founded 
doctrine of the law. Lord Coke was his authority. That eminent 
common lawyer himself had thus asserted the doctrine: | 

“A jury sworn and charged in case of life and member, cannot be 
discharged by the Court or any other, but they ought to give a ver- 
dict.” Ist Inst. 227, And again, in the 3d Inst. 110, he says: “To 
speak it here once for all, if any person be indicted of treason, or of 
felony, or of larceny, and plead not guilty, and therefore a jury is 
returned and sworn, their verdict must be heard, and they cannot be 
discharged.” 
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Lord Hale admits that such was the rule “by the antient law.” 
His language is—* By the antient law, if the jury sworn had been once 
particularly charged with a prisoner, as before is shewed, it was com- 
monly held they must give up the verdict, and they could not be dis- 
charged before their verdict given up.” “ But,” he proceeds to say, 
“the contrary course hath for a long time obtained at Vewgate, and 
nothing is more ordinary than after the jury sworn, and charged with 
a prisoner, and evidence given; yet, if it appears to the Court that 
some of the evidence is kept back, or taken off, or that there may be a 
fuller discovery, and the offence notorious, as murder, or burglary, and 
that the evidence, though not sufficient to convict the prisoner, yet gives the 
Court a great and strong suspicion of his guilt, the Court may discharge 
the jury of the prisoner, and remit him to the gaol for further evi- 
dence; and accordingly it hath been practised in most Circuits of 
England; for otherwise many notorious murders and burglaries may 
pass unpunished by the acquittal of a person probably guilty, where 
the full evidence is not searched out or given.” 2 Hale P. C. 294, 5. 

Hale composed his work on the Pleas of the Crown after the Resto- 
ration. For how long a time a course contrary to the ancient law had 
obtained, anterior to the period of his writing, he does not say. That 
there were instances to the contrary, is true. Those instances will 
be hereafter mentioned, when it may turn out that they were excep- 
tions to the rule, and that they did not establish it. 

Whether a Court possesses the power to discharge a jury who can- 
not agree on a verdict, and because they cannot agree in a capital 
case, has long been a vexed question. I propose, for the satisfaction 
of those of my professional brethren, who may not have examined 
the subject at large, to present the authorities, British and American, 
both in support of and in opposition to the power. In England, at 
thi§ day, perhaps the doctrine may be regarded as permanently estab- 
lished, that the power does exist in the discretion of the Court; and I 
think it will appear that its establishment is not oniy modern, but re- 
cent, In the United States, a different practice prevails, drawn from 
the precedents of the common law in different States. In some, the 
power is entirely disclaimed; in others, it is acknowledged in a quali- 
fied manner. In others again, it is recognized in all its latitude and 
strength. The proposed discussion of the authorities I think will 
show, that wherever * the ancient law” is not recognized, it has been 
repealed by judicial legislation in all those States where the common 
law prevails. 

We have seen that Lord Coke laid down the rule, once for all, in 
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the third Institute, that after a jury is returned and sworn, they cannot 
be discharged; that Hawkins adopts it as “ anciently an uncontroverted 
rule,” and that it was held as clear law both in the reign of James 
the Second, and since the Revolution, notwithstanding the contrary 
precedents in the reign of Charles the Second, and that Hale acknow]- 
edges that such was the ancient law of England until a contrary course 
obtained at Newgate. The doctrine found a place in Bacon’s Abridg- 
ment, tit. Juries G., and was incorporated without qualification into 
the earlier editions of Blackstone’s Commentaries. I quote from the 
fourth edition, published in 1770, the following sentence: * When 
the evidence on both sides is closed, the jury cannot be discharged 
till they have given their verdict, but are to consider of it, and deliver 
it in, with the same forms upon civil causes, only they cannot, in a 
criminal case, give a privy verdict.” 4 Black. Comm. ed. 1770, 354. 
A subsequent edition of 1803, having the author’s last corrections, 
changes the sentence as follows: ‘ When the evidence on both sides 
is closed, and indeed when any evidence hath been given, the jury 
cannot be discharged, unless in cases of evident necessity, till they have 
given in their verdict,” &c. 5 Tuck. Black. 360. What shall consti- 
tude the evident necessity which is to justify the discharge of the jury, 
must depend, of course, on the discretion of the Court. 

If a very reputable reporter is to be believed, the law was broadly 
laid down according to Coke, and Hawkins, and Hale, and Black- 
stone, by the King’s Bench, in the 10 Will.3. In a note to the case 
of Chedwick v. Hughes, Carthew 464, the reporter declares, that “ Holt, 
Chief Justice, at the sitting in Westminster, 9th November, 1698, in 
a case of perjury tried before him, between the King and Perkins, 
said, that it was the opinion of all the Judges of England, upon de- 
bate between them, 1. That in capital cases a juror cannot be with- 
drawn, though all parties consent to it; 2. that in criminal cases, not 
capital, a juror may be withdrawn, if both parties consent, but not other- 
wise.” ‘The case of the King v. Perkins is reported to the same effect 
precisely in the Reports of cases determined in the time of Lord 
Holt, usually referred to as Holt’s Reports, 403. 

Thus stood the law in England, when, in 1746, the celebrated case 
of the King v. Kinlochs occurred. Foster’s Crown Law, 22. As the 
case is a leading one, and was the first to innovate upon “ the ancient 
law,” I shall state it with some minuteness, and as far as I can con- 
veniently, in the language of the reporter himeelf. 

The prisoners, Alexander and Charles Kinloch, were brought to 
trial for high treason, before Lord Chief Justice Willes, Mr. Justice 
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Foster, and Mr. Baron Clive. One jury was sworn and charged with 
them. The counsel for the Crown opened the indictment, and having 
proceeded thus far, the Chief Justice, before any evidence was given, told 
the prisoners’ counsel, that he was informed they had some objection 
to make in behalf of their clients, founded on the act of Union, which 
was proper to be spoke to before the counsel for the Crown went into 
their evidence. ‘Thereupon one of the prisoners’ counsel stated his ob- 
jection, and argued it at length; when the Chief Justice said that 
the objection, being in the nature of a plea to the jurisdiction of the 
Court, could not be made on the issue of not guilty, and therefore pro- 
posed that a juror should be withdrawn; that the prisoners should 
have leave to withdraw their pleas of not guilty, and to plead this 
matter specially; and that the Attorney General might demur, and so 
the point would come regularly before the Court. 

Although there were contrary opinions on the point whether the 
prisoners might not have availed themselves, on the issue of not guilty, 
of the objection alluded to, yet, upon the motion of the prisoners’ counsel, 
and at their request, and with the assent of the Attorney General, a juror 
was withdrawn, and the jury discharged. The prisoners withdrew 
their former plea of not guilty, in order that they might be ready the 
next day with their pleas to the jurisdiction in form—to which the 
Attorney General declared that he would demur instanter. 

On the next day Alexander Kinloch was again arraigned, and ten- 
dered his plea to the jurisdiction. The Attorney General accordingly 
demurred. The Court overruled the plea, and ordered that the pris- 
oner should plead over to the treason; and he pleaded not guilty. 
Charles Kinloch was also arraigned a second time, and pleaded not 
guilty. Another jury was sworn, and charged with them, and they 
were found guilty. 

They moved in arrest of judgment. Their counsel insisted that 
their trial on the 29th October, (a jury having been sworn and 
charged with them on the 28th,) was a mistrial, and the verdict a 
mere nullity. While he was proceeding, the Lord Chief Justice in- 
terrupted him to say, that as there was a diversity of opinions in the 
books touching the matter, which was really a point of great conse- 
quence, he thought it most advisable to postpone farther considera- 
tion of it till the next adjournment, when he should desire the assis- 
tance of all the Judges of the Commission. 

Accordingly, on the 15th December, 1746, the cause was argued 
before the two Chief Justices, Willes and Lee, Mr. Justice Wright, 
and six other Barons and Justices. 
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The counsel for the prisoners admitted that in the time of Charles 
the Second, the practice of the Courts had been in favor of the power 
of discharging juries, but that ever since the Revolution, a contrary 
practice had uniformly prevailed, and that even in the reign of James 
the Second, the Judges in Lord Delamere’s case, (4 State Trials 232,) 
declared, that a jury sworn and charged in a capital case, cannot be 
discharged, but must give a verdict. To show that the law, before 
the Revolution, was with the prisoners, he referred to the 1 & 3 Jnsti- 
tutes of Lord Coke, before cited; and that the Judges, since the Revo- 
lution, concurred with Lord Coke, he referred to Carthew 465. He 
said he had seen a manuscript note of the same resolution, by the late 
Mr. Justice Tracy, which agrees in substance with Carthew’s report 
of it. The counsel proceeded to argue, that the practice since that 
time in criminal cases, had been conformable to this rule; and he cited 
the cases of The King v. Morgan, 9 Geo. 2,and The King v. Jeff,9 
Geo. 2,in both of which cases, he said, Lord Hardwicke, citing the 
resolution in Carthew, refused to withdraw a juror at the prayer of 
the King’s counsel, because the defendant’s counsel refused to consent 
to it. As to the matter of consent, he observed, that consent might 
cure an irregularity, but could not justify the breaking through any 
of the fundamental principles of law, especially such as are in favor 
of a prisoner answering for his life; for a prisoner, so situated, is 
hardly sui juris: he may be overawed into a consent, manifestly to 
his prejudice; and therefore the Judges in the case from Carthew 
threw the circumstance of the consent quite out of the case. 

To this it was answered, on the part of the counsel for the Crown, 
that, except the resolution reported by Carthew, there was not a sin- 
gle authority in the books which said that a juror might not be with- 
drawn, or the jury discharged; that it was done in the case of Mansell, 
(1 And. 103, 104,) so long agoas the 26th of Elizabeth; that the rule 
laid down by Lord Coke, in the 1 & 3 Institutes, ran in general terms, 
and did not except the case of consent, but that case must be supposed 
to be excepted; that it had frequently been done since Lord Coke’s 
time, even without consent, where the circumstances of the prisoner, 
or the demands of public justice required it: and on this was cited 
2 Hale 295-6-—7, the same to which I have referred, and 1 Venir. 69; 
Kelyng 26, 47, 52. | 

The counsel admitted that they did not cite these books with an en- 
tire approbation of the practice in every instance in which it pre- 
vailed; for some of the cases, particularly Whitebread’s, (2 State Trials 
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827,) ought never to be drawn into example, but only to show what 
the opinion of those times was. 

They argued that Lord Delamere’s case did not affect the question 
then before them; for the question in that case was, whether, on the trial 
of a peer, in the Court of the Lord High Steward, the Court might, after 
evidence given, adjourn the peer’s triers from day today. The Judges 
did not presume to answer that question, it being a point of judica- 
ture of which that Court alone was the proper judge. But they did 
say, that in the case of a common jury, sworn and charged, they 
ought to give their verdict before they are discharged, meaning only 
that a jury in a capital case cannot be adjourned and separated after 
evidence given, but must be kept together till they agree on their 
verdict. 

They said that the two last resolutions in Carthew, were manifestly 
against Jaw, in the latitude laid down in that book; and although the 
Court did, in both of the cases of Morgan and Jeff, cited by the pris- 
oners’ counsel, refuse to discharge the jury, yet, in the case of one 
Wilkinson, 6 Geo. 2, which was an indictment for misapplying money 
under the Scavenger’s rates, the Court did so at the prayer of the 
King’s counsel, without the defendant’s consent. 

Lastly, it was said that cases might happen, when the Court, ex de- 
bito justitiae, and out of regard to the prisoner, ought to discharge the 
jury; and they mentioned the case put by Lord Hale, of a madman 
putting himself on his trial. 

On the 20th December the Court delivered their opinions. All 
except one agreed that judgment ought to pass upon the prisoners. 
They concurred that, admitting the rule laid down by Coke to be a 
good general rule, yet it cannot be universally binding, nor was it 
easy to lay down any rule that would beso. The rule could not bind 
in cases where it would be productive of great hardship or manifest 
injustice to the prisoner. 

In the present case,it was said, the prisoners were advised upon 
their trial to object to the jurisdiction of the Court; but, having 
pleaded to the issue, it was suggested that they were too late with 
their objection. In order, therefore, to let them into the benefit of the 
objection, liberty is given them, at their request, to withdraw their 
plea of not guilty. before evidence given, and to plead to the jurisdic- 
tion. Consequently the prisoners had no right to complain of that 
which was a necessary consequence of an indulgence shown them by 


the Court. 
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The Judges who concurred in the opinion paid very little regard 
to the resolution reported by Carthew. They doubted if there ever 
was any such resolution, as no other printed report had taken any 
note of it, especially as the Baron Clarke had informed the Court that 
he had a MS. report of the late Lord Chief Justice Eyre, of the case 
of The King v. Perkins, in which Carthew supposed Holt to have de- 
livered the resolution. Holt, upon that occasion said: “I have had 
occasion to consider of this matter. In criminal cases, a juror cannot 
be withdrawn but by consent; and in capital cases, it cannot be done 
even with consent.” 

This, they said, was the whole of the case as reported by Eyre— 
not a word of any resolution of the Judges on the point; and Holt’s 
manner of expression—* J have had occasion to consider”—would seem 
to imply that the opinion he gave was the result of his thoughts on the 
subject. 

They all urged that the opinion in Lord Delamere’s case did not 
affect the question, for the reasons assigned by the King’s counsel; 
and they joined in condemning the proceedings in the cases of White- 
bread and Fenwick as cruel and illegal. 

Mr. Justice Foster delivered a separate opinion. He began by 
saying, that the counsel on both sides had gone into the general ques- 
tion, touching the power of the Court to discharge juries sworn and 
charged in capital cases, farther than he thought was necessary. 

The general question was a point of great difficulty, and of mighty 
importance; and he took it to be one of those questions which are 
not capable of being determined by any general rule that had hitherto 
been laid down, or probably ever would be. 

He chose to consider the present case singly, as it stood upon the 
record, and to throw out of it every foreign consideration. 

The question, therefore, was not, whether a jury might be dis- 
charged after evidence given, in order to the preferring a new indict- 
ment better suited to the nature of the case. This was frequently done 
before the Revolution, and in one or two instances since. But it was 
not the present question. Nor was the present question, whether the 
Court might discharge a jury where undue practices appear to have 
been used to keep material witnesses out of the way, or where such 
witnesses have been prevented by sudden and unforeseen accidents. 
That likewise was not the question; and he gave no opinion on it. 

It was not a question, and he hoped never would be again, whether 
in a capital case, the Court might in their discretion discharge a jury 
after evidence given and concluded on the part of the Crown, merely 
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for the want of sufficient evidence to convict, and in order to bring 
the prisoner to the second trial when the Crown might be better pre- 
pared. This was done in the cases of Whitebread and Fenwick; and 
it was certainly a most unjustifiable proceeding. He hoped it would 
never be drawn into example. 

Lastly, the question was not whether the bare consent of the pris- 
oner, unassisted by counsel, and consenting to his own prejudice, would 
render the Court blameless for discharging a jury after evidence given 
on both sides and concluded. This was done in the case of Mansell, 
(1 And. 103,) cited at the bar: but he thought it ought not to have 
been done; for in capital cases, the Court was so far of counsel with 
the prisoner, that it should not suffer him to consent to any thing mani- 
festly wrong and to his own prejudice. 

He then proceeded to state what he took the question to be; and 
that was, whether, in a capital case, where the prisoner may make his 
full defence by counsel, the Court may not discharge the jury upon 
the motion of the prisoner’s counsel, and at his own request, and with 
the consent of the Attorney General before evidence given, in order to let 
the prisoner into defence, when, in the opinion of the Court, he could 
not otherwise have been let in. And he was clearly of opinion, that 
a jury might in such a case be discharged, and that the discharging 
of them under these circumstances would not operate to discharge the 
prisoner from any future trial for the same offence. 

The learned Justice then went largely into an examination and dis- 
cussion of the several authorities which had been referred to. Lord 
Coke, he observed, had laid down the rule in very general terms. He 
had not only given no reason for it, but the authority which he cited 
in support of it did not, in his apprehension, in the least warrant it. 

He mentioned the case put by Hale, of a man in a frenzy bappen- 
ing by some oversight to plead to his indictment, and put himself on 
his trial; and it appeared to the Court on his trial, that he was mad. 
The common sense and feeling of mankind, the voice of nature, rea- 
son and revelation—all concurred in the plain rule, that no man ought 
to be condemned unheard; and consequently no trial ought to proceed 
to the condemnation of a man, who, by the providence of God, is 
rendered totally incapable of speaking for himself, or instructing others 
to speak for him; and the bare possibility of a trial under such cir- 
cumstances, would not discharge the prisoner from a future trial when 
his disability should be removed. 

He stated also Rockwood’s case, (4 State Trials 649.) In that case 
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the jury was sworn and charged, and the indictment opened by the 
counsel for the Crown. The prisoner’s counsel then offered some ex- 
ceptions to the indictment. The Court was unanimously of opinion 
that the prisoner’s counsel had lapsed their time for taking any excep- 
tions at all; yet, inasmuch as it was a case of life, and on a new act 
of Parliament, the Court agreed that the counsel should be at liberty, 
with the consent of the Attorney General, to take their exceptions. 
The prisoner’s counsel declined to enter into their exceptions under 
that restriction, and so the trial went on. But, had exceptions under 
the restrictions of the act been taken and allowed, the indictment 
must have been granted, and the jury must have been discharged 
without giving a verdict. Lord Holt did not come readily into the 
expedient proposed by the rest of the Judges; for, in the conclusion, 
he declared that the Attorney General could not assent to the letting 
of the prisoner’s counsel into their exceptions, unless he would also con- 
sent to discharge the jury, The conclusion was, that his Lordship and 
the other Judges surely at that time entertained no doubt, that at the 
prayer of the prisoner and his counsel, and with the consent of the 
Attorney General, a jury sworn and charged in a case of high trea- 
son might be discharged. 

The resolution in Carthew was declared to be extra-judicial with 
regard to capital cases, and did not shake the authority of Rookwood’s 
case, which the learned Judge considered to be a case very nearly in 
point with the one before him. 

The difference between the cases he declared to be this: Rookwood 
could not have had the benefit of his exceptions without the indul- 
gence of the Court and the consent of the Attorney General—whereas 
the prisoners at the bar might, in his opinion, have had the full ben- 
efit of this point of law without either. But, as a doubt arose on that 
point, the expedient under consideration was thought of. This expe- 
dient the Court came into, at the prayer of the prisoners and their 
counsel, and with the consent of the Attorney General, not to bring 
the prisoners’ lives twice in jeopardy, (which was one great incon- 
venience of discharging juries in capital cases,) but in order merely 
to give them one chance for their lives, which, it was apprehended, 
they had lost by pleading to issue. 

The discharge of the jury in this case was not a strain in favor of 
prerogative; it was not done to the prejudice of the prisoners: on the 
contrary, it was intended as a favor to them. In that light it was con- 
sidered by the Court; in that light it was considered by the prisoners 
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and their counsel, and accordingly they prayed it; and in that light 
the Attorney General consented to it. And in that light the learned 
Judge concluded: he knew of no objection to it in point of law or 
reason. 

Mr. Justice Wright, who dissented, admitted that the discharging 
the jury was an instance of great indulgence toward the prisoners. 
But he thought it safer to adhere to the rule of law, which is clearly 
laid down by Lord Coke, than upon any account to establish a power 
in Judges, which it was admitted had been grossly abused, and might 
be so again. 

He observed that Mansell’s case was the first, and except the pres- 
ent, the only case wherein the prisoner’s consent appears to have 
been taken, and that the asking the prisoner’s consent in that case 
plainly betrayed a consciousness in the Judges that the thing was 
irregular, and could not be done at the discretion of the Court. 

Cases, he said, had been put, where the circumstances of the pris- 
oner seem to require that such a power should be lodged in the Court; 
and other cases may be put, where public justice seemed to require 
the same. But these are particular and single inconveniences; and 
the policy of the law of England, and indeed the true principles of all 
government will rather suffer many private inconveniences than intro- 
duce one public mischief. 

He considered the trial by the same jury, which is sworn and 
charged with the prisoner, as part of the jus publicum—as a sacred 
depositum committed to the Judges, which they ought to deliver down 
inviolate to posterity; and concluded that, the trial on the 29th being 
irregular, no judgment ought to be given on that conviction. Such 
was the case of the Kinlochs. 'Two things are obvious in the opinion 
of the Court. The first is, that the case turned on its own particular 
facts, and especially the fact, that the withdrawal of a juror having 
been at the request of the prisoners, was an indulgence shown to 
them by the Court, of which they had no right to complain. The 
second is, that the Court did not deny the ancient law, as stated by 
Lord Coke, and reiterated by Hawkins and Blackstone. On the con- 
trary, they said, “ admitting the rule laid down by Coke to be a good 
general rule, yet it cannot be universally binding;” and they added, 
as an example, that “it could not bind in cases where it would be 
productive of great hardship and manifest injustice to the prisoner.” 

Mr. Justice Foster also, in the elaborate judgment delivered by 
him, expressly waived any opinion on the “ general question” —owning 
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it to be one “of great difficulty and of mighty importance,” and taking 
great pains “to clear the pending question of every consideration 
which he took to be foreign te it.” 

If there were no foundation for the general rule laid down by Coke; 
if the “ authority” to which he refers in support of it, “ does not in the 
least warrant it;” if the conclusion drawn by him from the case in 21 
Edw. Ill. was mistaken and false, it is very singular that the Court 
did not at once disclaim the rule, and declare it not to be law; and it is no 
less singular, that, under such circumstances, Mr. Justice Foster should 
have considered “ the general question,” depending on the existence 
of a rule which had no existence, “ to be a point of great difficulty 
and of mighty importance.” What great difficulty there could be in a 
Judge deciding against a rule laid down by a text writer, which had 
not the “ authority” of an adjudicated case “to warrant it,” I am at 
some loss to perceive. Yet it is very certain, that it was not entirely 
denied, nor was it declared to be the mere obiter dictum of Coke. 

Again, it may be remarked, that if the doctrine contended for by 
the prisoner’s counsel were not law, there was very little use for the 
extreme care taken by Mr. Justice Foster, to waive the decision of 
the various questions stated by him as not being necessary to be de- 
cided. They all depended upon the same rule; and if that had been 
exploded, and never had any stronger basis than common tradition to 
rest upon, it seems to me that the Court ought to have so held, in such 
unequivocal terms as to have left no ground for subsequent discussion. 
They did not so decide, however; and from 1746 to 1812, the law 
stood in England as it was left by the judgment in Kinloch’s case. In 
the latter year, the question again arose, in the case of The King v. Ed- 
wards, 4 Taunt. 309. The offence of the prisoner was capital. The 
facts on which the question depended were, that after indictment, ar- 
raignment, the jury charged, and evidence given, one of the jurymen 
became incapable through illness of proceeding to verdict. The jury 
were accordingly discharged by the Court without the prisoner’s con- 
sent, a fresh one sworn, and the prisoner convicted. The objection made 
by his counsel was, that a jury once sworn and charged in acriminal 
case, could not be discharged without giving a verdict; and it was 
elaborately argued in the Exchequer Chamber before all the Judges 
of England, except two, The Court, stopping the counsel for the 
crown, said, that the question had been decided in so many cases, that AM 
it was now the settled law of the land, and gave judgment against the 
prisoner. What the cases were the Court did not say. They were 
evidently nisi prius cases—such as the case of King v. Halbert, 2 
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Leach. Cr. c. 620, where the same decision was given upon facts like 
those of The King v. Edwards. But I do not find that the point had 
come up for adjudication in any of the higher Courts. 

In the United States, the rule is not the same in the several States 
where the question has arisen for judgment, and the weight of au- 
thority is pretty nearly equal. I begin with New York. 

In that State there has been a uniform course of decision in favor 
of the exercise of the power by the Courts. In the case of The Peo- 
ple v. Denton, 1 Johns. Cases 275, the indictment was for a misde- 
meanor. On the trial, the jury retired, having heard the evidence, 
and after having been out all night, came into Court with a verdict of 
not guilty; but, on being polled, three of them dissented. They event- 
ually informed the Court that there was no probability of their agree- 
ing on a verdict, and without the consent of the defendant they were 
discharged by the Court. The indictment having been removed into 
the Supreme Court, it was there held that the power to discharge 
the jury existed, although to be exercised with great caution, and 
only after every reasonable endeavor to obtain a verdict proved to be 
unavailing; that the discharge of the prisoner in this case was neces- 
sary and proper, and that he should be again tried by another jury 
on the same indictment. 

The case of The People v. Alcott, 1 Johns. Cases 301, was an indict- 
ment for a conspiracy to defraud the Bank of New York. The jury 
having remained out a long time, says the report, that is to say, from 
about 8 o’clock on Saturday evening till near 2 o’clock the next day, 
at length agreed on a verdict, which the Court considered imperfect, 
and refused to receive. The Court then asked the jury,if there was any 
prospect of their agreeing on a general verdict of guilty or not guilty; 
and the foreman said no. ‘To several other questions propounded by 
the Court, as to whether they could agree upon a special verdict, the 
answers being in the negative, the Court, without the consent of the 
prisoner, discharged the jury. It was held by the Supreme Court, 
Kent, J. delivering the opinion, that the inferior Court did not exceed 
its powers, and that it must be a pretty clear case of an abuse of dis- 
cretion to induce the Court to say that the jury ought not to have 
been discharged. | 

The next case that arose in the same Court, was that of The People 
v. Barrett & Wood, 2 Caines 304. It was an indictment for a conspir- 
acy. The jury was sworn, the defendants were arraigned, and pleaded 
not guilty. Immediately after this, the District Attorney served on 
Barrett a notice to produce a promissory note mentioned in the in- 








Discharge of Jury without Prisoner’s Consent. 109 


dictment, or that parol testimony would be given of its contents. The 
trial proceeded, the note was called for, and on its not being produced, 
the District Attorney offered the parol evidence. The counsel for the 
defendants objected, alleging the want of due notice, as the note was 
not in their possession, but at a house fourteen or fifteen miles distant. 
The Court refused the parol testimony: whereupon the District At- 
torney moved for leave to withdraw a juror, which was granted with- 
out the consent of the defendants, and the jury was discharged. On 
a subsequent day they were again arraigned, tried, and found guilty 
on the same indictment; and the question was, whether these circum- 
stances were not sufficient to arrest the judgment. The opinion of 
the Supreme Court was, that the Court below ought not to proceed to 
judgment on the conviction, but discharge the defendants, “ Without 
denying the right of Courts,” they said, “to withdraw a juror in crimi- 
nal causes, and put the defendant on his trial a second time, it is evi- 
dent this power should not be lightly used, but confined, as much as 
may be, to cases of urgent necessity, where, by the act of God, or by 
some sudden and unforeseen accident, it is impossible to proceed with- 
out manifest injustice to the public or the defendant himself.” The 
Court proceeded to say, that they did not mean to define all or any of 
the cases in which that practice might be pursued, but they all agreed 
that a defendant ought, in no case, to be put on a second trial for the 
same offence, where a juror had been discharged on no other ground than 
because the public prosecutor found himself unable to proceed, for the 
want of sufficient testimony to convict, and where that inability was the 
consequence of his not having taken the necessary measures to obtain it. 
It would be much better, the Court thought, that the guilty now and 
then escape, than to introduce or sanction a practice which might 
place the innocent entirely in the power of a Court or public prose- 
cutor, which the mode of trial by jury was intended to guard against. 

The preceding cases were prosecutions for offences not capital. 
They do not therefore come directly within the range of this discus- 
sion: nor does the next succeeding case of The People v. Goodwin, 18 
Johns. 187; that was an indictment for manslaughter, which is felony 
in New York, but I believe not punishable with death. The trial 
lasted five days. The jury retired to consider of their verdict at 2 
o’clock in the morning of the fifth day, and remained until 6 o’clock 
in the afternoon of the same day, (Saturday,) when they came into 
Court, and being asked as to their verdict, answered that they found 
the prisoner guilty, but begged leave to recommend him to the mercy 
of the Court. Before the verdict was recorded, the counsel prayed 
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that the jury might be polled, which having been done accordingly, 
the third juror answered not guilty. The jury were then sent out 
to reconsider their verdict. At half past 11 P. M., and within half 
an hour of the legal termination of the Sessions, the Court sent to 
know whether they had agreed, and being answered in the nega- 
tive, they were sent for, and returned into Court. On being asked 
by the presiding Judge, whether they would be able to agree within 
half an hour, being the latest period to which the Court could sit 
according to law, the jurors answered, that * there was not the least 
probability of their agreeing;” and they were therefore discharged by 
the Court. 

The case was argued before the Supreme Court with great earnest- 
ness and ability, by very distinguished counsel on both sides. All the 
authorities, English and American, were adduced. The Court deliv- 
ered an opinion, marked with such care and research, as strongly to 
indicate that they, like Mr. Justice Foster, deemed the question to be 
decided, “ one of great difficulty and of mighty importance.” That 
eminent jurist, C. J. Spencer, clarum et venerabile nomen, was the organ 
of the Court in the delivery of it. 

He first noticed the provision of the Constitution of the United 
States, which he said had been principally relied on by the defendant’s 
counsel: “Nor shall any person be subject, for the same offence, to be 
twice put in jeopardy of life or limb:” and that he held to mean no 
more than this—* ‘hat no man shall be twice tried for the same offence.” 
“ The test,” he added, “ by which to decide whether a person has been 
once tried, is perfectly familiar to every lawyer: it can only be by a 
plea of auterfois acquit, or a plea of auterfois convict.” The question, 
then, which he proceeded to discuss, was, whether the discharge of the 
jury, without having agreed upon their verdict, and without the pris- 
oner’s consent, amounted, in judgment of law, to an acquittal, under 
the circumstances of the case. ‘ Upon full consideration,” the Court 
were of opinion, “ that although the power of discharging a jury is a 
delicate and highly important trust, yet that it does exist in cases of ex- 
treme and absolute necessity, and that it may be exercised without ope- 
rating as an acquittal of the defendant, as well in felonies as misde- 
meanors, It exists, and may be discreetly exercised in cascs where 
the jury, from the length of time they have been considering a cause, 
and their inability to agree, may be fairly presumed as never likely 
to agree, unless pressed to do so from the pressing calls of famine or 
bodily exhaustion.” “ A literal observance,” the Court thought, “ of 
the Constitutional provision, would extend to and embrace those cases 
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where, by the visitation of God, one of the jurors should either die, or 
become utterly unable to proceed in the trial. It would extend also 
to a case where the defendant himself should be seized with a fit, and 
become incapable of attending to his defence; and it would extend to 
a case where the jury were necessarily discharged in consequence of 
the termination of the powers of the Court. In a legal sense, there- 
fore, a defendant is not once put in jeopardy until the verdict of the 
jury is rendered for or against him.” 

In view of the reasoning of the distinguished Judge, I do not know 
that I understand precisely what be means by “a literal observance 
of the Constitutional provision.” According to him, it would not only 
‘*embrace the case of a juryman falling dead in a fit,” but also “ the 
case of the jury who are necessarily discharged in consequence of the 
termination of the powers of the Court.” Now is the latter case 
within the literal construction of the Constitutional provision? In 
other words, does the provision, that no person shall be subject for the 
same offence, to be twice put in jeopardy of life or limb, when literally 
construed, extend to and embrace the case of the necessary discharge 
of a jury in consequence of the termination of the powers of the Court ? 
If so, may it not be proper to inquire whence a Court derives the 
power, in a case of life and death, to discard a literal, and adoptva 
liberal interpretation of that provision. I have supposed it to be a 
maxim of universal acceptation, that penal statutes are to be con- 
strued strictly; that is to say, that they shall have a literal construc- 
tion; and I can perceive no just reason why such a construction 
should not be applied to the Constitution of the United States, in 
cases of trials for capital offences. * 

But I pass this subject by for the present, in order to ask attention 
to that observation of the Court, in which they claim to exercise the 
power only in cases of extreme and absolute necessity. That, it seems, 
is the rule. What shall satisfy it, must depend, of course, upon the 
judgment of the incumbent of the Bench. In Kentucky, there are 
no appeals from the opinions of the inferior Courts in criminal cases. 
A single Circuit Judge therefore, in that State, is the exclusive judge 
of the necessity which must exist for discharging a jury; and upon the 
rightful exercise of his sole discretion, depend the dearest interests of 
men. How far, in the views of other high judicial tribunals, “ the termi- 
nation of the powers of the Court” constitutes that “ extreme and absolute 
necessity,” which is to justify the discharge of the jury, we shall have 
oceasion to see hereafter. 
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The People v. Green, 13 Wend. 55, is the next case decided by the 
Supreme Court of New York. It was an indictment for grand lar- 
ceny, and goes far to illustrate, both in its facts and consequences, the 
nature of that discretion which the Courts possess to order a jury to 
be discharged. The prisoner was indicted, arraigned, and tried on 
the same day. The jury retired, and after being absent about half an 
hour, returned into Court, and stated that they had not agreed. The 
counsel for the prisoner, on being asked to consent to their discharge, 
refused to do so; whereupon the Court discharged the jury. ‘Two days 
afterwards, the same grand jury who had found the indictment under 
which he was tried, found another against him for the same offence, 
on which he was arraigned. The above facts were pleaded in bar of 
a further prosecution; the plea was demurred to, and adjudged bad; 
and the prisoner, having been convicted, sued out a writ of error. 

The judgment of the Court below was affirmed! The Supreme 
Court admitted, that “ 7¢ was very unusual to discharge upon only half an 
hour’s consultation of the jury. Possibly, they observed, after longer dis- 
cussion, there might have been an unanimity of opinion.” “ Juries should 
not be discharged, because, upon the first comparing of opinions, there 
happens to be a disagreement. Temperate discussion may produce 
unanimity, and time should be allowed for that purpose; but when such 
time has been allowed, and the Court become satisfied that there is no rea- 
sonable prospect of an agreement by further discussion, it then becomes 
their duty to discharge.” “On that point, the Court below, who may 
have known the character of the jury, may have come satisfactorily to the 
belief that they never would agree, and that longer confinement would 
be unavailing.” “It is true,” continued the learned Judge who deli- 
vered the opinion, “ that in all cases which have arisen in this Court, 
the jury has not been discharged until a much longer time had been 
spent in efforts to agree than in this case; but, when it is admitted that 
the Court has power to discharge, and that the time when the power 
ought to be exercised rests in the discretion of the Court, a case is pre- 
sented in which it seems to me, that if the power has not been dis- 
creetly exercised, THERE CAN BE NO REMEDY BY WRIT OF ERROR.” 

This, it will scarcely be denied, is hard law, if, indeed, it be the law. 
It is, therefore, it seems, to be understood as a consequence of the re- 
cognition of the principle that the exercise of the power to discharge 
a jury rests in the discretion of the Court, that, for the abuse of that 
discretion—for the indiscreet and wanton exercise of that power—there 
can be no remedy by writ of error, in a State where that remedy exists 


in criminal cases, for error of judicial opinion. 
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The foregoing are, I believe, the whole of the New York cases. 
The Supreme Courts of Massachusetts, New Jersey, and some other 
States, together with the Supreme Court of the United States, have 
held the same doctrine. I propose at another time to review their 
decisions, and having done so, to lay before the readers of the Journal 
the opposite decisions of the Supreme Courts of North Carolina, Penn- 
sylvania, and Virginia. 





INSANITY. PART OF THE CHARGE OF CHIEF JUSTICE HORNBLOWER, 
OF NEW JERSEY, IN THE TRIAL OF SPENCER. 


[We take great pleasure in laying before our readers so much of this admirable 
Charge as relates to insanity, because we have never seen that most difficult of legal 
subjects treated with greater clearness and precision. Enbs.] 


I now come to that part of the case which constitutes the main 
ground of defence in this case, namely Insanity, This question, in 
the nature of things, is the first one for you to consider: for it is of no 
consequence what circumstances attended the homicide, or in what 
manner the crime is varied in the eye of the law by those circum- 
stances, if the prisoner was insane at the time of committing the 
deed. If he was insane, he is not amenable to the law at all for what 
he did. A person who is out of his mind, and does not know at the 
time that what he is doing is wrong, is not accountable for the acts com- 
mitted by him while in that state. If he commit a homicide in that 
state, it is not necessary to look into the law of homicide at all, to as- 
certain the distinctions which the law makes between different homi- 
cides: for such a person is not under the law—he is not amenable to 
it. The law is all to be set out of the question as to him. He is, in 
one sense, an outlaw; or rather he is out of the law, and ought to be 
secluded from society, in order that those who are under the protection 
of the law, may not be injured by him. 

Was then the prisoner at the bar insane at the time of committing 
the homicide? Before proceeding to discuss this question, I feel it my 
duty, in justice to the counsel for the prisoner, and more especially to 
his afflicted family and friends, to declare that there is not, in the opin- 
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ion of the Court, and we think, cannot be in the opinion of any one 
who has heard this trial, the least ground to suspect, that the defence 
of insanity in this case is founded on any feigned or mere pretended 
derangement. On the contrary, we believe, if such a defence was ever 
set up by the friends of a prisoner in good faith, it has been done in 
this case. The painful history of the family to which we have lis- 
tened, is sufficient to satisfy us all, that no attempt has been made to 
trifle with, or impose upon the Court and jury, a defence known and be- 
iteved by the counsel or the prisoner’s friends, to be entirely groundless, 
In saying this, I must not be supposed to indicate any opinion whether 
the defence has or has not been sustained: that is a question for the 
jury; and I feel myself under no obligation in this case, to assume any 
responsibility beyond that which a faithful discharge of my judicial 
duties casts upon me. 

To recur then to the question, was the prisoner insane at the time 
of committing the homicide? It is difficult to define in set terms, what 
insanity is. We all have a notion of what it is; and there is a great 
variety of phrases by which we are used to designate it. We say of 
aman who is insane, and has committed some atrocious act whilst 
in that state, “he was out of his head,” “he had not Ais senses at the 
time,” “ his mind was disordered,” “he was crazy when he did it,” 
*‘he did not know at the time what he was about,” and other language 
of similar import. The simple question for you to decide, gentlemen, 
is, “ whether the accused, at the time of doing the act, was conscious that 
it was an act which he ought not to do. If he was conscious of this, he 
cannot be excused on the score of insanity; he is then amenable to 
the law; and, in that case, if such is your opinion from the evidence 
of the case, you will have to go on to the consideration of the cir- 
cumstances attending the act, in order to distinguish to what kind 
of homicide it belongs, according to the law of the land. 

But, if it is your opinion that at the time of committing the act, he 
was unconscious that he ought not to do it, or, in other words, incapa- 
ble of distinguishing right from wrong, in a moral point of view, then you 
have nothing further to do, but to render a verdict of acquittal on the 
score of insanity. 

And here | am not sure but I might safely leave this branch of the 
subject in your hands, without further comment; for I fear that fur- 
ther remark might tend rather to confuse than to assist you. - But pro- 
bably counsel on both sides expect, and public justice may require, 
that I should lay down to you what the law is, as to what amounts to 
proof of insanity, and as to the degree of weight which different 
kinds of proof should have. 
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I will remark, then, in the first place, that the law presumes a man 
sane until the contrary is proved. Hence it has been repeatedly de- 
cided that the evidence of the prisoner’s insanity at the time of the 
act, ought to be clear and satisfactory. If the evidence leaves it only 
a doubtful question, the presumption of the law turns the scale in 
favor of the sanity of the prisoner. In such case the law holds the 
prisoner responsible for his actions. 

If it were doubtful whether the prisoner committed the act, then the 
jury ought to find in his favor; for, where the jury find a reasonable 
ground for doubt, whether the accused committed the homicide, they 
ought to acquit. There, the presumption of law is in favor of the in- 
nocence of the party: every man is presumed to be innocent until he 
is proved guilty. , 

But, where it is admitted or clearly proved, that he committed 

_the act, but it is insisted that he was insane at the time, and the evi- 
dence leaves the question of insanity in dowbt, there the jury ought to 
find against him: for there, the other presumption ariscs, namely, that 
every man is presumed sane until the contrary is clearly proved. 

I do not mean to say that the jury are to consider him sane, if there 
is the least shadow of doubt on the subject, any more than I would 
say they must acquit a man where there is the least shadow of doubt 
of his having committed the act. What I mean is, that when the 
evidence of sanity on the one side, and of insanity on the other, 
leaves the scale in equal balance, or so nearly poised that the jury 
have a reasonable doubt of his insanity, there a man is to be consid- 
ered sane and responsible for what he does. But, if the probability 
of his being insane at the time is, from the evidence of the case, very 
strong, and there is but a slight doubt of it, then the jury would have 
a right, and ought to say, that the evidence of his insanity was clear. 
The proof of insanity at the time of committing the act, ought to be as 
clear and satisfactory, in order to acquit him, on the ground of insanity, 
as the proof of committing the act ought to be, in order to find a sane man 
guilty. 

In the second place, proof that a man has at some former period of 
his life been afflicted with such insanity as would render him an un- 
accountable being, and exonerate him from punishment, is not suffi- 
cient, ifit be also proven, or comes out in the evidence that he has at 
any time since been so far restored to his right mind as to be capable 
of moral action and of discerning between right and wrong. Other- 
wise, a man who had once been out of his right mind, might ever af- 
terwards commit any crime he chose without being responsible for it. 
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If it were true that insanity never left a man, after once clouding his 
mind, then it would be enough to exculpate him, to prove that he had 

once been insane. But it often occurs that men have turns or “spells” 
of insanity, and then enjoy intervals of entire soundness of mind. 
Now although they would be excusable for what they did in a par- 
oxysm of madness, they are by no means excusable for what they do 
when they have their senses. The question for you to determine is, 
not whether the prisoner was ever insane in the former part of his 
life, but whether he was insane at the time he committed the deed, for 
which he is now on trial. His having been insane once, or several 
times before, may render it more probable that he was insane at the 
time of the homicide, if there is any direct proof that he was insane at 
that time. But, standing by itself, it proves nothing where the state 
shows a subsequent return to reason. Evidence of former attacks of 
insanity amounts to about this: It does not show that the prisoner 
was insane at the time of the homicide; but if there was any inde- 
pendent evidence that he was so, the former insanity increases the pro- 
bability. ‘The same remarks may be made with regard to the evi- 
dence of insanity in his family. Standing alone, it amounts to noth- 
ing. It is no evidence that the prisoner was insane at the time of 
the homicide. But, if there issome independent evidence that he was 
insane at the time of the homicide, it increases the probability that he 
may have been. But standing alone, itis the weakest kind of evi- 
dence, and but little consideration ought to he given to it. Itis un- 
doubtedly true that some families aré more subject to insanity than 
others. But that is no reason why the sane members of the family 
should be free from,responsibility for their own misdeeds. Nor is it any 
very strong evidence that all the members of the family are tainted 
with the like disorder. I should feel hurt to suppose that my neigh 

bors entertained a suspicion that my mind was disordered, merely be- 
cause I had an unfortunate father or brother who was subject to turns 
ofinsanity. So feeble indeed is the influence which testimony of this 
kind ought to have, that many respectable jurists decide against its ad- 
missibility at all. But at all events, it can only have the effect of add- 
ing to the possibility that the prisoner may have been insane when he 
committed the homicide; standing alone, it is no proof whatever that 
he was. I again repeat, what you are always to bear in mind, that 
this ground of defence which we have been considering can be of no 
avail to the prisoner, unless from the evidence you are convinced be- 


yond a reasonable doubt that the prisoner was insane at the time of the 
homicide. 
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In the third place, as to the degree of insanity under which the priso- 
ner must be proved to have been laboring al the time of the homicide, 
in order to his exculpation. If you are satisfied beyond a reasonable 
doubt that he was insane, the next question for you to consider will be, 
whether his insanity was such as to render him incapable of committing 
crime. For there are many kinds of insanity, and there are all de- 
grees of insanity; and it is not every kind, nor every degree, that will 
render a man irresponsible for acts of atrocity. Almost all the books 
declare that “ in criminal cases, in order to absolve the party from guilt, 
a higher degree of insanity must be shown, than would be sufficient to 
discharge him from the obligation of his contracts.” 2 Greenleaf on 
Evid. p. 296. “In cases of atrocity, the relation between the disease 
and the act should be apparent.” Ld. Erskine in Hadfield’s case, 1800; 
Cooper’s Tracts on Med. Juris. p.318. As I said before, if the prisoner 
at the time of committing the act, was conscious that he ought not to do 
it, the law holds him responsible, and he cannot be exculpated on the 
ground of insanity, although on some subjects he may have been insane 
at the time. ‘There is many a man whose mind is not right on some 
subjects, who is nevertheless perfectly himself on all other subjects, 
and who knows as well as you or I what is right and wrong; and 
whether or not he would be doing right or wrong in lifting up a mur- 
derous hand against his neighbor. Several men of this kind have 
come under my own observation, One man will think himself made 
of glass, another will imagine himself to be a monarch or a prophet, 
or one of the heroes of history—another will be wild in some of his 
religious views, and yet each and all will know perfectly well that 
it would be wrong to kill a man out of revenge or provocation.— 
Whatever the insanity of a person may amount to, if he is conscious at 
the time of committing an atrocious act, and has reason enough to 
know that he ought not to doit, he is guilty in the eye of the law.—- 
This wat so expressly decided by all the Judges of England except one 
in a late case in that country. McNVaughten’s case. 2 Greenlf. Evid. 
301, note. The question was put to them: “ What is the law respect- 
ing alleged crimes committed by persons afflicted with insane delusion 
in respect of one or more particular subjects or persons, as, for in- 
stance, where at the time of the commission of the alleged crime, the 
accused knew he was acting contrary to law, but did the act com- 
plained of with a view, under the influence of insane delusion, of re- 
dressing or avenging some supposed grievance or injury, or of produ- 
cing some supposed public benefit?” To this question the Judges an- 
swered as follows:—*“ Assuming that the question is confined to those 
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persons who labor under such partial delusions only, and are not in 
other respects insane, we are of opinion that notwithstanding the party 
accused did the act complained of with a view, under the influence of 
insane delusion, of redressing or avenging some supposed grievance or 
injury, or of producing some public benefit, he is nevertheless punish- 
able according to the nature of the crime committed, if he knew at the 
time of committing such crime that he was acting contrary to law.” — 
In the same case the judges also expressed themselves of opinion, that 
where a man commits an act, criminal in its nature, who labors under 
any particular delusion, as that every dog he sees in the street is mad, 
or any other particular delusion, his act as to criminality is to be judg- 
ed of as if the thing he imagines to be true were really so. Ifa man 
is under the delusion that I am going to take his life, he would be ex- 
culpated in taking my life. But if he acted only under the delusion 
that I was going to carry off his property, or pick his pocket, he would 
not be exculpated for taking my life, for those facts, if true, would 
be no justification of his act, unless he was also under the insane de- 
lusion that he had a right to take my life forsuch anact. So you see, 
gentlemen, that although a man be partially insane, the law does not 
exculpate him any farther than the extent of his insanity. And the 
whole matter may be summed up in this: If the evidence makes it 
clear to your minds, beyond a reasonable doubt, that the prisoner at 
the time of the act, was unconscious that he ought not to do it, he is to 
be acquitted; but ifnot, then he cannot be acquitted on the ground of 
insanity, whether he was partially insane or note 

It may be thought by some persons tliat this is a hard law, from the 
possibility that some, who ought not to be held accountable for what 
they do, may be involved in the punishment due only to sane and con- 
scious criminals. But such persons should reflect on the object of 
punishment. ‘The object of legal punishment is principally to prevent 
crime and preserve the peace of society. This is to be effected so far 
as possible without injustice to any. But human laws are imperfect; hu- 
man knowledge is imperfect; and if the law is to be administered upon 
such rules only as would render it an impossibility that any one should 
be improperly condemned, or that error or injustice should ever be 
done, then the administration of justice would be so impracticable, that 
our courts both civil and criminal might as well be closed. Criminals 
would constantly escape merited punishment, and the injured parties, 
or the friends of the murdered, seeing the inefficiency of the law, would 
take the law into their own hands. This state of things has been ex- 
emplified to a considerable degree already in our own country, and I 
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pray I may never see the day when it shall be exemplified in this 
State. We must administer the laws with firmness, however much we 
may in our hearts pity the culprit: and we are bound to be jealous of 
those defences, which call for the exculpation of the offender, where 
the criminal act is clearly proven upon him. Otherwise, we shall have 
no security for our lives, or the lives of our families. These considera- 
tions lie at the foundation of the law of insanity as I have expounded 
it to you gentlemen, in relation to excusing a man from the conse- 
quences of his own atrocious acts. The law is stringent and suspicious, 
and it has to be so. Ifit were not so, we should be overrun with 
crimes and atrocities committed under the plea of insanity, or of some 
insane delusion. This is all that is meant, when it is said that insanity 
is a defence not favored in the law. It is notintended, and Gop and 
humanity forbid it ever should be, that courts should frown upon in- 
sanity as a defence, or that if a jury are satisfied beyond a reasonable 
doubt, that the act complained of was committed when the accused 
was insane, they should for one moment hesitate in pronouncing a ver- 
dict of acquittal,—but it is intended that they should see to it, that the 
defence is fully sustained by the evidence. 

As germane to these remarks, it is also my duty to remind you, gen- 
tlemen, that outbursts of ungovernable passion do not excuse a man 
for any acts of atrocity he may commit while under their influence; 
on the contrary they rather aggravate his guilt. Menare bound to 
control their passions; and if they suffer them to run away with their 
reason and senses, they ought to suffer forit. One of the very objects 
of having laws to govern us, is to protect us from the fury of ungovern- 
able passion—whether that be anger, hate, envy, jealousy, or any 
other of the malignant passions, a man is equally culpable for suffering 
himself to be goaded on by any of them to the commission of crimes 
at which humanity shudders, There are cases, it is true, where long 
and frequent indulgence in violent passions has destroyed the balance 
of the mental powers, completely dethroned the reason, and termina- 
ted in confirmed insanity. Then, of course, the man is no longer ac- 
countable. He is then only fit for the asylum or the madhouse. 

Fourthly. Having enlarged thus much, on this difficult subject, it 
seems proper that I should add a few observations on the nature and 
weight of the evidence which is usually adduced to prove insanity. I 
may begin by saying that the act charged against the criminal is in 
itself, no proof of insanity. The man who commits a heinous offence 
against God and man, is undoubtedly very unwise. The Sacred Vol- 
ume calls him a Fool, and, in one sense, he is a madman. He madly 
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gives way to the instigations of the evil one, or of his own evil heart.— 
But this is not the kind of madness that is to excuse a man from the 
punishment due to his crimes. If it were, there would be no such 
thing ascrime. Every act of crime would only be proof of the insan- 
ity of the perpetrator; and the greater the crime, the stronger the 
proof. When the people say that a man must have been crazy to 
have committed such an act, they must be understood as speaking fig- 
uratively. It is too unhappily true that man, conscious, sensible, reas- 
oning man, is often found prostituting his nature so low, as to be guilty 
of crimes of the deepest dye. 

I cannot yield to the doctrine which has been suggested, founded 
upon what is called moral insanity. Every man, however learned 
and intellectual, who, regardless of the laws of God and man, is guilty 
of murder, or other high and disgraceful crimes, is most emphatically 
morally insane. Such doctrine would inevitably lead to the most per- 
nicious consequences, and it would very soon come to be a question for 
the jury, whether the enormity of the act was not, in itself, sufficient 
evidence of moral insanity; and then the more horrible the act, the 
greater would be the evidence of such insanity. On the contrary, in 
my judgment, the true question to be put to the jury, is whether the 
prisoner was insane at the time of committing the act; and in answer 
to that question, there is little danger of a jury’s giving a negative an- 
swer and convicting a prisoner, who is proved to be insane on the sub- 
ject matter related to or connected with the criminal act, or proved to 
be so far and so generally deranged as to render it difficult, or almost 
impossible, to discriminate between his sane or insane acts. I mean 
no disrespect to the learned writers on medical jurisprudence or other 
distinguished men of the medical profession. On the contrary I con- 
sider the administrators of criminal law greatly indebted to them for 
the results of their valuable experience, and professional discussions on 
the subject of insanity; and I believe those judges who carefully study 
the medical writers and pay the most respectful but discriminating at- 
tention to their scientific researches on the subject, will seldom, if ever, 
submit a case to a jury in such a way as to hazard the conviction of a 
deranged man. 

These remarks, and all I have said, calculated to caution you against 
confounding mere outbreaks of passion or mere acts of depravity, with 
that sort of insanity which excuses from punishment, you are not to re- 
gard as the expression of an opinion on the part of the Court, that the 
act of homicide committed by the prisoner was an act of criminal pas- 
sion or revenge, or that it was an act of insanity. That is the very 
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question which you are to decide, and which it is my desire to submit 
to your decision uninfluenced by any opinion of mine. 

The evidence of insanity upon which a jury should rest, will vary 
with every case; but generally speaking, the evidence of those who 
saw the person accused every day immediately previous to the commis- 
sion of the act, who were intimate with him, talked with him, ate and 
drank with him, and who testify to his acts, his words, his conversation, 
his looks, his whole deportment, is that on which a jury should place 
the greatest reliance. The evidence of competent medical men, who 
have had frequent opportunities of observing him about the time in 
question, especially if they have been in attendance uvon, or have vis- 
ited him with a view to probe the state of his mind, is entitled to very 
great consideration. It has always been held that medical men may 
give their opinions in evidence. These are always valuable, and 
more or less so according to their opportunities of observing the ac- 
cused at or about the time of the act complained of. Butif they have 
not beenin the habit of seeing him, if they were not familiar with his 
habits and symptoms at or about the time in question, their opinions in 
relation to a particular individual, are of no more weight, and in my 
judgment of not so much weight, as those of unprofessional persons of 
good sense, who have had ample opportunities for observation. 

One strong circumstance generally attending the commission of acts 
of violence by persons who are really insane, is, the absence of any 
apparent motive. It is not untrequently their best friends, those who 
are most kind and attentive to them, who are the victims of their un- 
conscious and destructive violence. I donot say that this absence of 
apparent motive invariably exists in cases of homicide and other atro- 
cious acts committed by insane persons; but I say that it is generally 
the case. Hence if we witness the perpetration of such an act with- 
out any apparent motive or object, but against every motive which 
would appear to be naturally influential with the person committing 
it, we are at once awake to the inquiry whether he was in his sound 
mind, and if we can lay hold of any sufficient evidence that he was not 
so, this absence of apparent motive, confirms us in the belicf that he 
was insane, 

But where the evidence of the case shows that there were strong 
motives of anger, jealousy, or hate, to actuate the accused, such mo- 
tives as might naturally induce a man of depraved and wicked heart, 
and violent ungovernable passions, to perpetrate the crime of which 
he stands accused, we cease to look for other causes of the deed com- 
mitted, and naturally attribute it to those which so glaringly present 
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themselves. We at once, unless the evidence of his being actually in- 
sane is forced upon us, attribute it to his own wicked nature and the 
unholy indulgence of his ungovernable passions. This process of our 
minds is natural, and is founded in the truth and reason of things. You 
ought to inquire, therefore, gentlemen, whether in the case before 
you, the prisoner at the bar committed the act charged upon him as a 
crime, in the absence of any such motive as would naturally inflame 
the mind of a depraved man to the commission of acts of violence. If 
no such motive existed, that circumstance will add great strength to 
the proof of his insanity: but if on the other hand, he was assailed by 
strong motives of revenge, or other passions, you have a right to infer 
that it was under the influence of those motives that he committed the 
deed, and not under the influence of insanity, unless the proof of actual 
insanity at the time is clear and convincing to your minds. 

I will take notice of one more consideration which it is proper for 
the jury toregard in making up their verdict in this case. It is this, 
It is undoubted law that when a man is proved to have been once in- 
sane, the presumption is that he continues so until the contrary is 
shown. IfI have lefta relative in England, who was then afflicted 
with insanity, and I have not since heard from him, the presumption 
is that he is stillinsane. ‘True, he may have recovered; and since the 
humane methods with which the disease is now treated, have become 
general in civilized countries, the probability of recovery from mental 
derangements is greatly increased. Still the presumption of law re- 
mains the same. The presumption is that my afflicted relative is in 
the same condition he was when I lefthim. But if I learn that he has 
recovered or that he has sane intervals, and is sufficiently restored to 
attend to his business, then the aspect of thingsis changed. There is 
no longer any presumption that he is still insane. So, in the case 
in hand, if the prisoner has proven that he was once insane, the pre- 
sumption arises that he is still insane at this moment, unless the con- 
trary be shown. The evidence on this subject is all before you, gen- 
tlemen, and the prisoner is himself before you, and if you have no 
evidence of lucid intervals since the time of the insanity proved, you 
must of course find him still insane, and insane at the time of commit- 
ting the act in question. Butif the prosecution has succeeded in 
showing that since the period of insanity (if any) proved by the priso- 
ner, he has been himself, conscious of right and wrong, and every way 
a responsible man, the presumption of insanity is done away. 
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Decasse M. Goopsett v. Tue Brie Sr. Louis. 


[Rerortep spy Cas. W. Hixt.] 


An action against a water-craft, by name, cannot be sustained, in this State, on an 
indebtedness contracted in another State. 

It is wholly immaterial, in such case, whether there is or not, a liability to such action 
in the State where the indebtedness accrued. 


This was an action of Assumpsit. The declaration set forth a lia- 
bility according to the facts. The plaintiff proved the expenditure of 
a large amount, in labor and materials, in repairing and refitting the 
Brig, at Detroit, in the State of Michigan, under the direction of the 
then master of the Brig. That before and after the repairs, she had 
navigated the Lakes, running from Buffalo to ports in Ohio, Michigan, 


and elsewhere. 
The plaintiff also gave in evidence the statute of Michigan, contain- 


ing the following among other provisions: 


“Sec. 1. That every boat or vessel used in navigating the waters 
of this State shall be liable— 

“ First. For all debts contracted by the master, owner, agent or 
consignee thereof, on account of supplies furnished for the use of such 
boat or vessel; on account of work done, or services rendered ,on 
board such boat or vessel; on account of laber done or materials fur- 
nished by mechanics, tradesmen, or others, in and for the building, re- 
pairing, fitting out, furnishing or equipping such boat or vessel. 

“Sec. 2. Any person having a demand as aforesaid, instead of pro- 
ceeding for the recovery thereof against the master, owner, or con- 
signee, of a boat or vessel, may, at his option, institute suit against 
such boat or vessel by name. 

“Sec. 3. Any plaintiff wishing to institute suit against a boat or 
vessel, shall file his complaint against such boat or vessel by name with 
the Clerk of the Circuit Court of the county in which such boat or ves- 
sel may be.” 


And the plaintiff having rested his cause, the counsel for the de- 
fence moved that the plaintiff become nonsuit. 

Hut & Bennett, for Plaintiff. 

McBain & Porrer, for Defendant. 
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By tne Court—Trpen, P. J. 
This is an action of Assumpsit for materials and repairs furnished at 


Detroit in Michigan. It isshown that these were furnished at the re- 
quest of the then master of the vessel; and that there are statutory 
remedies in Michigan, authorizing in such case, an attachment of the 
vessel by name; and the question referred to the Court, is, whether 
the present action can be sustained. And the decision of this ques- 
tion will depend upon the construction of the water-craft law of the 
26th February, 1840. 

It is obvious that the interpretation of this act, can, in no manner, 
be controlled by the local laws of the place of the contract. If these 
laws are part of the dex fori, itis very plain they can have no operation 
here. For the law of the remedy is strictly local, and each jurisdic- 
tion prescribes the rules of its own judicature. If these laws are a 
part of the contract, the right which they confer upon the parties to 
the contract, will be considered and enforced by every tribunal called 
to adjudicate upon the contract. But the law of the remedy will be 
the law of the place where the remedy is sought, and will be altogeth- 
er independent of the foreign law, which the parties have adopted into 
their confract. The act of 1840 is an act to provide “ for the collec- 
tion of claims against steamboats and other water-crafts, and authoriz- 
ing proceedings against the same by name.” Swan’s Stat. 209. It 
contains no provision for the trial of the right of propérty in, or the 
enforcement of special liens upon “ steamboats or other water-crafts.” 
Therefore the law of the remedy, for the enforcement of such rights, 
as well in cases where they are created by a foreign law, which 
is considered a part of the contract, as in cases where they are 
created by the special provisions of the contract itself,—consists in 
the ordinary common law, or equity powers of thecourt. A mortgage 
upon a vessel, made in New York, if sought to be enforced here, 
would be enforced by an action of replevin, or trover, or by a suitin 
Chancery, and no one would think of resorting to the statutory reme- 
dy in question. And a lien created by a law where the trans- 
action occurs, would be enforceable here only by a similar remedy. 
We shall consider the plaintiff’s case, then, simply as a “ claim against 
a water-craft,” and proceed to inquire whether, as it was contracted 
out of the State, the remedy for its collection here, is given in the 
“ water-craft law;” or consists in a proceeding by foreign attachment, 
or other personal action. 

The provisions which give this remedy are contained in the first, 
second, and third sections of the act. These provisions are: ** That 
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steamboats and other water-crafts, navigating the watcrs within and bor- 
dering upon this State, shall be liable for debts contracted on account 
thereof; for damages arising out of any contract for the transportation 

of goods or persons; for injuries done to persons or property by such 

craft; or for any injury done by the captain, mate, or other officers, 

or by any other person, under the order or sanction of either of them, ‘ 
to any passenger or hand, at the time of the infliction of such inju- 

ry.” Sec. 1. 

“ Any person having such demand, may proceed against the owner 
or owners or master of such craft, or against the craft itself.” Sec. 2. 

“ When suit shall be commenced against the craft, the plaintiff 
shall file his preecipe to that effect, and with it a bill of particulars of 
his demand,” &c. Sec. 3. 

There is nothing in these provisions or elsewhere in the act, show- 
ing an intention to give to them an extra territorial operation; or 
rather to comprehend foreign transactions, when made the subject of 
adjudication in our owncourts. The expression, “any person having 
such demand,” should be construed to mean “ any person” who hasa 
demand which is included in the first section of the act, and the phrase 
in the first section which defines “such demands,” that water-crafts 
shall be liable upon contracts and for torts, in its literal sense, means 
no more than that such water-craft shall be liable for contracts made 
and torts committed whilst “such water-crafts” are “navigating the 
waters within or bordering upon this State.” Torts committed and 
contracts made out of the State are not within the letter of the stat- 
ute; and in our opinion there are decisive reasons for holding that 
they are not within the spirit and meaning of it. 

If it could be shown, as we think it can be, that the provision which 
creates a “ liability upon contracts,” is one which belongs to the law 
of the contract, its operation would, of course, be local; for the inter- 
pretation and obligation of such engagements is controlled by the dex 
loci contractus. Story on the Conflict of Laws, sec. 322. Whister v. 
Stoddard, 8 Martin’s R.95, 134, 135. 

“ The obligation of a contract consists in its binding force upon the 
party who made it; this depends upon the laws in existence where it 
is made; these are necessarily referred to in all contracts and form a 
part of them, as the measure of the obligation to perform them by the 
one party, and the right acquired by the other. There can be no 
other standard by which to ascertain the extent of either, than that 
which the terms of the contract indicate, according to their settled le- 
gal meaning; when it becomes consummated the law defines the duty 
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and the right, compels one party to perform the thing contracted for, 
and gives the other a right to enforce the performance by the rem- 
edies then in force. These laws giving those rights and furnishing 
those remedies, are as perfectly binding, and as much a part of the con- 
tract, as if they had been set forth in its stipulation in the very words of the 
law.” Benson v. Kenzie, 1 Howard’s R. 311. McCracken v. Howard, 
1 West. Law J. 349. A contract for supplies, made by the master or 
owner of a steamboat or other water-crafl, is a contract that such 
“ water-craft shall be liable upon the contract made on account there- 
of,” and it confers upon “ any person having such demand” an inviola- 
ble right to“ proceed against the craft itself,’ and to collect his debt 
by an unconditional sale of the entire ownership of the craft, discharg- 
ed of all prior claims. Suchisthe nature and extent of the obliga- 
tion and the right asindicated by the provisions of the law, considered 
as a part of the stipulations of the contract: and these provisions can 
form no part of any contract not entered into within the jurisdiction of 
the State in which there is such a law. 

But there is another view which may be taken of this statute, equal- 
ly conclusive against the title of the plaintiff to sue under it. It has 
been decided by the Supreme Court, (11 O. R. 462) that it was the 
intention of the Legislature to treat “ the boat as a person, capable of 
contracting debis, and of becoming liable for money demands, and 
to substitute the boat for the owners, and treat her, for the purpose of 
the suit, asa person, and to sell her out tosatisfy the judgment which 
might be recovered.” 120. R. 342. Now all questions of capacity 
depend upon the law of the place where the contract is made, or the 
actdone. Story’s Confl. Laws, sec. 103. Ifthe party would be capa- 
ble of binding himself by the law of the place where the remedy is 
sought, still he cannot be bound unless he had capacity to bind himself 
by the law of the place of the contract or act. For example, by our 
law a female is of full age forall purposes at eighteen: yet if an ac- 
tion should be brought in our courts against a female under twenty- 
one, upon a contract made in New York, it would not be enforced, 
for the age of majority by the law of New York is twenty-one. It 
will be no answer to this position to say that the laws of Michigan af- 
ford an attachment against the vessel; and for the reason already sta- 
ted, and for another one, that the right to an attachment under the 
Michigan law is aright to an attachment in the Michigan courts, and in 
the cases pointed out in that law. In other words, that law belongs tu 
the lex fori; it gives a remedy against the boat in certain cases, but 
does not confer, and is not construed by the local courts to confer, 
any peculiar attributes or capacities upon the boat itself. 


~~ 
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If there remain any doubt as to the true import of the act of 1840, 
it may not be useless to advert to the circumstances under which it 
was passed, to the old law, the mischief and the remedy. Before the 
passage of this law, the collection of debts against a boat or vessel 
could only be enforced by the imperfect remedy of a foreign attach- 
ment, or by a common law action, On the North we are bounded 
by a chain of lakes, and on the South by navigable rivers, navigated 
by boats and vessels from some thirteen different states and provinces. 

The mischief was the difficulty of collecting debts due from the own- 
ers of boats, for articles furnished for their use, and for recovery of 
damages sustained to persons or property by boats, and by the con- 
duct of the crew. 110. R. 460. But this was a mischief felt only 
by our own citizens, and this alone, it was the province and design of 
the Legislature to remove. In mostif not all the neighboring States 
there were statutory remedies in all such cases; but these were local, 
and for the most part, if not universally, applicable to domestic trans- 
actions. So that while our vessels and boats were subjected to these 
summary proceedings abroad, our law furnished no such remedy in 
favor of our own citizens against transient vessels for obligations in- 
curred by them within our own jurisdiction, and we were drivento a 
personal action; or compelled to go abroad for a better remedy, if a 
better remedy existed abroad. ‘These were the circumstances under 
which the statute was passed, and this was the real mischief against 
which it was deemed proper to provide; and such as we have here de- 
fined it, is, in our judgment, the limit within which the remedy was in- 
tended to be confined. 

It is not impossible that a different view may be taken of this ques- 
tion by the Supreme Court. It is desirable that the law should be 
promulgated in an authentic form; and the profession will not be op- 
posed to a decision which will so much augment the business of our 
courts. But the opinions which we have formed compel us to hold 
that this action cannot be sustained. 


Nonsuit granted. 
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Wyandot county, Court of Common Pleas: October Term, 1846. 


Cuester R. Morr, Piaintirr mw Error, v. Georer Larick, De. 
FENDANT IN ERROR. 


[Rerortep By I. D. Sears.] 


The purchaser from the U. States of a lot in the town of Upper Sandusky, and a log 
house adjoining, but situated wholly in the street, may maintain forcible detainer 
against an occupant of the house who has no color of title. 


Such occupant cannot question the validity of the purchaser’s title. 


CERTIORARI TO THE JUDGMENT OF A JUSTICE OF THE PEACE. 


Tue action below was forcible detainer, tried before a Justice of 
the Peace and jury, on the 3lst January, 1846. It was brought, to 
recover possession of * the log house in Walker street, adjoining, and 
sold with in-lot No. 218, in Upper Sandusky.” Larick purchased the 
property in question ata public sale of the Wyandot lands, held at 
Upper Sandusky, on the 22d of September, 1845, under a law of 
Congress. The log house, which stood in the street, was appraised by 
the Register and Receiver at $50, and attached to and sold with lot 
No. 218, which adjoins the street in which the house is situated. No 
part of the house stood on the lot. Mott was in possession of the house 
at the time of the sale,and had been for some time before. The 
Commissioner of the General Land Office instructed, in writing, the 
Register and Receiver, that, in making sale of improvements situated 
wholly in a street, they might sell the same at auction for what they 
might deem a fair value, specifying that they must be removed when 
required by the municipal authorities of the town. Where only a 
part of an improvement was in a street, he directed that the whole 
should be sold with the lot on which the balance was situated, with the 
understanding that that part on the street would be subject to the 
municipal authorities of the town. The buildings and other improve- 
ments, on the plat of Upper Sandusky, were appraised by the Regis- 
ter and Receiver before they were offered for sale; and these officers 
considered that they had no other authority to make sale of said house 
in that manner except said written instructions. 

On the above state of facts being proved, Mott asked the Justice 
to nonsuit the plaintiff, which was refused. He then asked the Jus- 
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tice to charge the jury that they might enquire whether the acts of 
the land officers were sufficient to pass the title to the plaintiff, Larick. 
The Justice instructed the jury that a State Court could not lawfully 
inquire into the legality of the acts of the land officers to pass the 
title as aforesaid; that the defendant, Mott, could not question,the au- 
thority of the officers to make the sale. 

A verdict of guilty was returned by the jury, on which the Justice 
gave judgment. 

The following errors were assigned: 

1. The action will not lie, because the house was situated in a pub- 
lic street. 

2. Forcible detainer is not the proper remedy, because the defend- 
ant was in possession at the time of the plaintiff’s purchase. 

3. The Justice erred in admitting the testimony—in not granting 
a nonsuit—in his charge to the jury, and in rendering the judgment. 

4. The jury erred in finding a verdict of guilty. 


Mr. Gopman, for plaintiff in error—To show in what cases forcible 
entry and detainer, and also ejectment will lie, cited Stat. 417, 8 O. 
R. 398; 1 Bouv. Law Dic. title, Eject. 

2. He contended that the house was personal, and not real property, 
and that this aetion would not lie, but the remedy should be érover or 
replevin. 1 Chip. 531; 1C. & P. 123; 10 Pick. 138; 2 Yates 331; 
16 Wend. 531; 4 Mass. R. 514; 8 Pick. 402, 283; 5 Jd. 487; 6.N. H. 
555; 6 Greenleaf 452; 1 Hill Rep. 176; 1 Fairf. 871; 3 Id. 162; 2 
Wend. C. C. 33. 

3. He argued that the Justice “ committed a most palpable error 
in deciding that the State Courts had no right to inquire into the legal- 
ity of the purchase of the house by Larick.” 


Mr. Sears for defendant in error. 

1. There existed in the government, notwithstanding the laying out 
of the town into streets, lots, and alleys, a qualified or transient inter- 
est, sufficient to support this action, and that this interest was by the 
sale transferred to Larick, and that, as the legal right of possession is 
drawn in controversy, it is immaterial how minute or transient this 
right may be. 1 Black. R. 27; Id. 134. 

2. The town of Upper Sandusky was laid out pursuant to an act 
of Congress, and not according to the regulations prescribed by the 
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Ohio Statute 987, wherefore the rights of individuals must be deter- 
mined by the rules of the common law. | 
3. After the sale of town lots, the fee of the streets remains in the 
vendor. 2 Flill Abr. c. 7 s. 27; 2 Wend. 472, 20 Id. 96. 
4. The charge of the Justice was a rather bungling enunciation of 


the principle decided in 6 Cranch 188; 7 Id. 279; 2 Wheat. 1. 


Mr. Govan in reply. 

Dedications of land for public purposes, enure as grants, and are 
valid without any specific grantce in esse,to whom the fee could be 
conveyed. 3 Kent Com. 450; 6 O. R. 303; 9 Cranch 292; 6 Petir 
R. 431; 4 Paige 410; 10 Peters R. 662; 1 Mill NV. Y. R. 191. 

Real estate is something permanent as to place, and perpetual as 
to duration. 1 Swift73; 1 Hill Abr. 3. No real action will lie fora 
house erected in a public highway. 1 Hill Abr.5; Por. 21; 9 O. R. 
165. 


Bowen, J. The Wyandot nation of Indians concluded a treaty 
with the government of the United States on the 17th March, 1842, 
by which there was ceded to the latter a tract of land in the then 
county of Crawford, containing about one hundred and nine thousand 
acres. The land was, at the date of the treaty, occupied by Indians; 
and various improvements, such as buildings, fences, clearings, &c., 
had been made by them, which the United States stipulated should be 
paid for according to the valuation of two men to be chosen by the 
President. The Indians were allowed to occupy their lands till April, 
1844, with the privilege to the United States of surveying and selling 
the land at any time before the Ist of April, 1844. On the 3d of March, 
1843, an act of Congress was approved, providing for the sale of these 
lands, It enacted that a portion of the tract, including the town of 
Upper Sandusky, not exceeding in quantity 640 acres, should be laid 
off under the direction of the Surveyor General, into “town lots, 
streets, and avenues, and into out-lots.” It then provided that the said 
public land, with the exception of section 16, should be offered at 
public sale, at Upper Sandusky, under the superintendence of the 
Register of the Land Office, and the Receiver of public moneys for 
the District, at such time as the President by his Proclamation might 
designate. And if,in offering any tract on which improvements ex- 
isted, the valuation of the same was not bidden, it was made the duty 
of the Register and Receiver to withdraw the tract from sale, to be 
again offered upon notice being given, &c. By another act of Con- 
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gress, approved February 26, 1845, one third of the in and out-lots of 
the town of Upper Sandusky, were given to the county of Wyandot. 

In surveying off the town of Upper Sandusky into lots, streets, 
and avenues,” some buildings, which were then, and for a time before 
had been occupied by the inhabitants, were found to be situated ex- 
clusively within some of the streets. ‘The same was also the case 
with other improvements than buildings, which had been made by the 
Indians, Although these improvements had been appraised by the 
Agents of the United States, and the value of them according to the 
treaty was to be paid to the Indians, and although the government ex- 
pected to derive from the purchasers of these lands the appraised value 
of all the improvements, no provision was made by law as to the mode of 
selling them. Such a case was probably not contemplated when the 
law was framed, else we might have expected some provision would 
have been made for it. 

Under these circumstances, the Register and Receiver offered the 
house at public sale, as the property of the United States; and it was 
purchased by Larick at its appraised value, and he received a title in 
the usual form. Mott at the time held without any color of title, and 
the record does not show that he had at any time a right of possession. 
This action was prosecuted to obtain the possession which it was claimed 
was wrongfully detained by Mott. 

The counsel for plaintiff in error has rightfully denominated this an 
action to recover possession. It is so manifestly, and does not decide 
the title between the parties. By the statute, it lies against those who 
have a lawful and peaceable entry into lands or tenements, and by 
force hold the same. | 

The United States had, I apprehend, at the time of the sale to Lar- 
ick, a right to an action of ejectment, or of forcible detainer against 
Mott, and were, upon the facts shown in the record, clearly entitled to 
recover. For, admitting that the street had been already dedicated as 
a public highway, they owned the lots situated thereon, and the fee of 
the street, subject to the public easement. They might therefore 
maintain ejectment for the house in question, and for so much land 
as was occupied by it, subject to the right of way in the public. This 
point is expressly decided in the case of Goodtitle v. Alkers, et al. 1 Bur. 
R. 133. The right which the United States had in the house was trans- 
ferred to Larick, and with it most certainly a right to occupy it, sub- 
ject to the conditions of the sale. The right of action in such cases, 
passes with the transfer of title. 

But it is claimed that the Justice erred when he instructed the jury 
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that they could not inquire into the legality of the acts of the land 
officers in passing the title. If this were received as a naked propo- 
sition, it would be pronounced an erroneous opinion. It must, how- 
ever, be considered in connection with the facts proved on the trial: 
it would not be intelligible without. The record shows that no claim 
of title to the property was offered by Mott. He did not pretend 
that the United States had ever conveyed the house to any other per- 
son. There is no dissent expressed by the United States to the sale 
made by the Register and Receiver. They are understood by the 
record as giving their sanction to Larick’s title. The officers have con- 
veyed it according to their understanding of thelaw. No one but the 
United States, or some grantee under them, can oppose or call in ques- 
tion the title of Larick. The instruction of the Justice must then be 
understood as meaning that the sale of the United States could not 
be drawn in question by third persons—by strangers, claiming no title 
in the premises: and this we think was a correct view of the subject. 

This case is decided on its own peculiar merits. It is not like the 
case of a house sold to an individual, by one having no interest in the 
sale. In such cases, it is conceded that trover or replevin would be 
the appropriate action. But, in all cases where an individual is the 
owner of the fee of the land encumbered by a public highway, he 
may maintain trespass or ejectment against a wrong doer, at any time 
during the continuance of his estate so encumbered. 

The Judgment is affirmed. 





English Common Pleas: Trinity Term, 1846. 


Piecorr v. THE Eastern Counties Ramway Company. 


EVIDENCE—NEGLIGENCE—ACTION ON THE CASE—LOCOMOTIVE 
ENGINE. 


In an action for negligently setting fire to a barn, by a spark from a locomotive en- 
gine, evidence is admissible that other engines of the company emitted sparks 
which flew toa distance, in order to show the perry, of the fire having been 
caused by such a spark, 

The fact of a fire having been caused by a spark from a steam engine, is prima facie 
evidence of negligence in the owner of the engine. 


Case. The declaration stated that the plaintiff was the owner of a 
shed near the railway, and that the railway company, by their ser- 
vants, so negligently managed one of their locomotive engines, and 
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the fire contained in it, and the proper means for retaining the fire in 
the engine, that divers sparks and particles of fire and igneous matter 
escaped from the said engine, and flew to the shed of the plaintiff, and 
set it on fire. 

Plea—not guilty. 

The cause was tried before Alderson, B., at the last Spring Assizes 
for Chelmsford, when it was proved that the shed in¢question was 
burnt down in consequence of a spark emitted from an engine of the 
company; and witnesses stated that, by using certain precautions, such 
as having a cap for the top of the funnel, or a fire-plate, or shutting off 
the steam when an engine approached buildings, the emission of sparks 
might be prevented, or at all events, much diminished, but that there 
would be less draught, and the engines would consequently be not so 
powerful. A witness was also asked, whether, when standing near the 
railway, he had observed sparks of fire emitted from the funnel of the 
engines, and carried to some distance. This question was objected to, 
but was allowed by the learned Baron, to show how far sparks would 
fly from the engine. 

Verdict for the plaintiff. 

Suez, Sers., having, in Easter Term last, obtained a rule nisi to 
set this verdict aside, on the ground of the improper reception of evi- 
dence, and also, that the verdict was against the evidence, 

CuHAnnELL, Sers., (Boviin with him,) now showed cause. The evi- 
dence was admissible for the purpose for which the Judge received it; — 
and it would also have been admissible toshew that when, generally, 
engines emitted sparks, some precautions ought to have been adopted, 
or to show that the defendants must have been cognizant of the emis- 
sion. Webb v. Smith,4 Bing. N. C. 373; s. c. 7 Law J. Rep. (n. s-) 
C. P. 191. Then as to the evidence. There was evidence that, by 
various means, the escape of sparks may be prevented: if so, it was 
by the negligence of the defendants that the sparks escaped. 

Sues, Sers., contra. The evidence that other engines emitted sparks 
was inadmissible. If two steamboats, owned by the same person, neg- 
ligently ran down two different vessels, the one negligence is no evi- 
dence of the other. 

[Maute, J. It was not received for that purpose here, but only to 
show the possibility of the fire happening from the cause which the 
plaintiff assigned. ] 

Then, secondly, there was no proof of any negligence. 

[Matze, J. A hot coal is thrown into;the midst of a thatch by an 
engine: that is negligence, unless the defendant showed that it could 
not be prevented. 
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Tinpat, C. J. This rule must be discharged. The company, in 
this case, are entrusted with a power of very unruly and dangerous 
nature, viz. fire; and the law compels them to take care that it shall 
not be injurious to the public. Here the evidence was, that the fire 
which caused the destruction, came from an engine belonging to the 
company: this called upon the defendants to show that reasonable 
care was used. It is like the old case of a man riding an unruly horse 
in E.incoln’s Inn Fields, and injuring the plaintiff, (Mitchell v. Alestree, 
1 Vent. 295,) or permitting a mad bull to go at large, (Bayntine v, 
Sharp, Lutw. 90,) or keeping a dog unmuzzled, which is accustomed 
to bite, or occasioning loss by badly keeping a fire, which is as old as 
2 Hen. 1V. It seems to me that the jury were right in their general 
conclusion; and, with respect to the admissibility of the evidence, it 
was clearly admissible for the purpose for which the Judge received 
it, viz., to see how far an engine would carry a spark; and it is not 
necessary for us to consider whether it was admissible for other pur- 
poses. 

Cotrman, J. It appears by the note of the learned Baron, that the 
evidence objected to was offered, not to show a general want of care 
in the defendants, but to show that the accident might be occasioned 
by the spark. The setting fire to a barnis prima facie evidence of 
negligence, though not conclusive. Upon the whole of this case, it 
was reasonable to infer want of care. 

Mautez, J. The evidence objected to, of the defendants’ engines 
throwing out sparks, was admitted to show that they could throw them 
out as far as the building in question. Whether the building in ques- 
tion was burnt down in consequence of a spark having been thrown 
out, was put in issue; and one question in that issue was, whether such 
a fact could take place without great singularity. I think the evidence 
was most material in reference to this part of the issue. Then, as to 
the verdict being against evidence, the evidence amounts to this,— 
that the plaintiff had a thatched building near the railway, and that 
the defendants threw out from one of their engines, not wilfully, a 
burning coal, and burnt down the building. It is said that this might 
have been done without negligence; but, without saying that it may 
not have been done without negligence, there is, at all events, a very 
strong presumption raised of negligence, and I should have thought 
sufficient alone to sustain the verdict; but a witness said, in addition, 
that the company might, by a greater expenditure of money, have 
had engines which would not have thrown out sparks. 


CresweE.t, J., concurred. 
Rule discharged. 
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JUDICIAL REFORM—SEPARATE CHANCERY COURTS—JURIES. 


[We give place to the following proceedings of the Cincinnati Bar, at the expense 
of other matter, because, if legislative action is to be had, the sooner it is had the 
better. Something must be done soon for the relief of suitors in Hamilton county, 
and, we presume, in other populous portions of the State, or else they must give up 
all idea of obtaining legal redress, and resort to arbitration, or some other method of 
settling controversies. Eps.] 


Ar an adjourned meeting of the Cincinnati Bar, held at the Court 
House, on the 14th November, 1846, at 3 o'clock P. M., Wm. R. 
Morais, Esq., acted as Chairman, and W. Van Hamm as Secretary. 

Mr, Corry, on behalf of the Committee appointed at the previous 
meeting, reported the draft of a Bill to establish a Court of Review 
in Chancery, and a District Chancery Court for Hamilton county. The 
Bill provides for the establishment of a Court of Review in Chancery at 
Columbus, and a District Chancery Court for Hamiiton county, with 
exclusive jurisdiction in all causes in Chancery. 

Also, a Memorial to the Legislature, setting forth the views of the 
meeting in reference to the enactment of said bill into a law. 

Mr. J. Broven, in behalf of said Committe, reported a bill in rela- 
tion to Juries in Hamilton county. This bill provides for the selec- 
tion and return annually of 500 names of persons to serve as jurors 
in each year, 65 of whom to be grand jurors, and 435 petit jurors, 
This last number gives a jury for each two weeks of the terms of the 
several Courts for the year, and a jury for the Supreme Court. The 
Trustees are to keep lists of their selections; and no person is to be 
selected as a juror for two successive years. No person shall be re- 
quired to serve as a juror for more than two weeks in any one year. 
Rither party may challenge any person who has served as a juror 
within the preceding year. No person to be exempted from serving 
as a juror on account of his membership in the Fire Department, un- 
less he be an active member of a company in actual possession of a 
fire apparatus. 

Also, a Memorial to the Legislature, assigning the reasons of the*® 
Bar for the enactment of such a law. 

On motion, it was 

Resolved, That the Reports of the Committee be adopted, and the 
Committee be discharged from the consideration of the other questions 
committed to them. 
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On motion, it was 

Resolved, That a Committee of five be appointed by this meeting, as 
a delegation for the Hamilton county Bar, who shall wail on the Judi- 
ciary Committees of both branches of the Legislature, and fully pos- 
sess them of the grievances sought to be removed by the bills reported 
to this meeting, and which are explained in the memorials. 

And thereupon the meeting appointed the following gentlemen the 
Committee, to wit, Messrs. Wm. R. Morris, C. Anperson, J. Broven, 
A, E. Gwynne, and W. M. Corry. 

On motion, it was 

Resolved, That the proceedings of this meeting and the Memorials 
to the Legislature, be signed by the officers of this meeting, and that 
the Committee appointed by the meeting be authorized to have the 
aforesaid Bills and Memorials published and circulated among the 


people for signatures. 
Resolved, That the proceedings of this meeting be published in all 


the newspapers of the city. Whereupon the meeting adjourned. 
WM. R. MORRIS, Chairman. 


W. Van Hamm, Secretary. 


To the Legislature of Ohio. 


MEMORIAL FOR COURT OF REVIEW, AND DISTRICT COURT IN 
CHANCERY. 


The Hamilton county Bar respectfully represent to your Honorable 
body, that they have fully considered the subject of the Chancery 
jurisdiction in this State, and particularly in their own District, They 
are satisfied, upon deliberation, that there are defects in the system 
which must paralyze the efforts of the best Judges, and continue to 
work for the people a denial of justice while they exist. But these 
defects may be modified, if not altogether removed, by an alteration 
of the law organizing and regulating our Chancery practice and the 
relief it affords. It is the purpose of your memorialists in this paper, 
to present plainly the evils they attack, and then to offer the remedy. 

The chief evil of our whole Chancery system is in the organization 
of its appellate power, and inthe manner in which that power is in- 
voked. ‘This evil pervades the State at large. It isevery where seen 
and felt. There is no tribunal yet provided for the competent adjudi- 

,cation of Chancery causes in the last resort, Every such cause of 
magnitude, is appealed from the Courts of Common Pleas into the Su- 
preme Court of the State sitting on Circuit. This Court sits but once 
a year in the counties, and in most of them for only a few days at 
atime. It is composed of but two Judges, and has a vast original 
as well as appellate jurisdiction both at Law and in Chancery. The 
appeals in Chancery, from the frequent sessions of the Common Pleas, 
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go into this Court as constituted, and so embarrassed with an immense 
amount of business which is to be transacted without reasonable time 
for the purpose. The consequence is, that where there are merits to be 
tried between the litigants, no opportunity is afforded. This seems so 
well established, that the Chancery causes in the Supreme Court are 
uniformly postponed to the last, instead of being taken up as they 
come on the docket; and after the jury cases are disposed of, and all 
other common Jaw matters, something is said, but very little can be 
done for want of time in Chancery. Nobody ever heard of a full dis- 
cussion of a Chancery case in the Supreme Court on Circuit, because 
such a thing is impossible. And yet this class of causes is as important 
as any to the welfare of the people, and demands as much preparation, 
discussion, and reflection, from counsel and the Court, as do the cases 
at common law. If parties should insist on the proper trial of their 
cases in the Supreme Court, they must submit to many continuances, 
each of which makes another year’s delay, 

This suggestion presents the prominent hardship of our Chancery 
appellate system: the appellate Court holds only annual sessions! 
Even if it could hear and determine the cause at first, there would 
still be no end of procrastination, because an appeal lies from many 
decrees in their nature interlocutory, and upon their confirmation or 
reversal, the cause is remanded for further proceedings, till at the 
rate of a step a year, it comes to its final hearing. 

And of all these delays, not one may grow out of the merits. Re- 
iterated appeals are allowed under the present system as maitters of 
course. Aftersolemn and complete trial of the issue in a Chancery 
cause in the Common Pleas, as matters are, the decree of the Court 
amounts absolutely to nothing. The party against whom it is entered, 
has the right utterly to nullify the judgment of that tribunal, and to 
set it entirely aside as naught at his pleasure. The only condition 
imposed on the exercise of this prerogative of suitors, is the giving of 
a bond to the other party, in most cases, for costs alone. This is a 
startling exhibition, All the machinery of litigation, and the trouble 
and responsibility of trial and adjudication in the Common Pleas, are by 
the present system treated as practical nonsense. The law as it stands 
is actually made to declare, that when every thing has been done by an 
authorized tribunal to ascertain and establish the rights of the contro- 
versy properly before it, still nothing has been done. Of course, either 
party may invoke the interference of the Supreme Court; and he need 
not show that any error has been committed against him, or that he 
is aggrieved a particle. Indeed, he may admit that the cause was 
correctly decided by the Common Pleas in all respects, and must be 
tolerated in the appellate Court, if he were bluntly to assume that he 
came there for the sake of delay only. This abominable second trial, 
without reason or principle to support it, did formerly obtain in our State 
at Law as well asin Chancery; but it has been abolished by the Legis- 
lature, and now the interposition of the Supreme Court cannot be in- 
voked at Law, unless errors prejudicial to the party can be shown. 


Vou. IV.—-No. 3. 18 
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The like of it, however, was difficult to find elsewhere in the civilized 
world, and it was adhered to in Ohio till it became the theme of uni- 
versal ridicule, as well as a denial of justice. Now, if the Common 
Pleas is guilty of errors in judgment in any man’s cause, your memo- 
rialists are not only content, but they would be strenuous in insisting 
that the grievance should be rectified by the Supreme Court; for they 
abhor injustice, and they well know that injustice continually must be 
the fruit of any system which makes the decision of the primary Court 
final in all cases. If men are absolute in power, they must become 
tyrannical. But, where there is a superior tribunal, authorized to 
correct errors, upon proper application, and the,inferior feels that its 
every action will be carefully considered, and promptly confirmed or 
reversed, as the case may be, few errors will be committed. At all 
events, no better means can be created to prevent hardship and in- 
justice. Your memorialisis hope that the Chancery practice on ap- 
peal, will be modeled after that of the law. It is the conclusion of 
undoubted reason, that unless errors have been made in the first trial, 
the case should then stop. When errors of any sort, however, in fact 
exist, they should be carried out of the Court where they are com- 
mitted, and persevered in, to the impartial revision of a more compe- 
tent Judge. 

If, then, there be such oppression to suitors, from the existing state 
of our Judiciary; if there are such delays, for the sake of delay, and 
if it be impossible for the appellate Court, as now constituted, to do 
justice, the enquiry becomes grave and imminent, what is the remedy? 

Your memorialists herewith present a draft of a bill to establish a 
Court of Review in Chancery, &c., which they think will give an an- 
swer to that question. 

This bill proposes to establish the Court designated by its title, with 
exclusive appellate jurisdiction in Chancery to the Courts of Common 
Pleas throughout the State, to sit permanently at Columbus, and to be 
almost always open to suitors, 

A single Chancellor is proposed as the judicial officer of the Court 
of Review, whose sole business it shall be to hear and determine ap- 
peals in Equity, and to direct in what manner the errors made below 
shall be corrected. He is to have no original jurisdiction whatever, 
so that he will be without temptation to perpetuate his own mistakes; 
but his time and talents will be,devoted entirely to the detection of 
errors in others, and in devising and applying the legal and appropri- 
ate relief. 

The Court of Review is only authorized upon appeals to consider 
the questions of law properly arising in the cause below, without go- 
ing into a second superfluous examination of the facts. There is no 
reason why the finding of the facts by the Common Pleas, carried into 
the record, should not be as conclusive as the finding of the facts in 
the verdict of a jury. If the Common Pleas erred either in the rejec- 
tion or reception of testimony, or in the application of the law, then 
the Chancellor has the power to correct the decision on the appeal. 

The Court of Review will be always in session, and the case in 
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that Court can be disposed of immediately, at the shortest reasonable 
notice, so as effectually to cut off unnecessary delay. When decided, 
it will be forthwith remanded to the Common Pleas, for the entry of 
the proper decree and for execution. By this means, Chancery cases, 
instead of being protracted vexatiously and ruinously, will be the 
soonest and safest decided. 

It is further provided, for the sake of the scruples of those who 
think the Constitution of Ohio requires that the Supreme Court in 
Bank should be the Court of final resort in all cases, that there may be 
in a proper case, a review of the Chancellor’s opinion by that Court. 
In order that this right may not lead to serious evil, by crowding 
the Court in Bank with Chancery causes, it is controlled so as to be 
only invoked by a party who has had a decree below, which the Chan- 
cellor has reversed; and it is only to be exercised upon the allowance 
of the petition of the party aggrieved, by two of the Supreme Judges. 

This new element in the Chancery jurisprudence of the State, will 
neo a radical, but most beneficial reform in its administration. 

our memorialists are confident that their recommendation is fully 
sustained by the reasoning which has already been submitted. But 
they will mention another advantage of the first magnitude. That 
is, the necessary superiority of Chancery decisions coming from the 
Chancellor, whose whole time, talents, and learning would be concen- 
trated upon his peculiar department. It is asking too much of the Su- 
preme Court, under our mixed system of Law and Chancery, if they 
had the opportunity, to expect that the Judges could be equally com- 
petent to administer both legal and equitable relief to suitors. The 
division of their labors must give them greater proficiency in the judi- 
cial duty. The rule on that subject, applicable to every branch of 
human industry, applies to this, which is one of the highest, and diffi- 
cult in proportion to its intricacy and importance. ‘The Chancellor 
will never have his mind distracted by common law investigations: 
his attention will be directed to equity matters. It follows that the 
quality of his opinions will be an improvement upon any heretofore 
pronounced by our Courts, and the Chancery department become 
settled upon the foundations of precedent and principle, which are 
the safeguards of the citizen. 

Not the least, perhaps the very first consideration in favor of our 
amendment, is the immediate relief it would give to the Supreme 
Judges. The mass of their business will be diminished, and the half 
probably of its demands withdrawn; and, of what remains, the com- 
plexion will be uniform and familiar. The almost useless time also 
now spent by them in Circuit, will be much curtailed, and the Judges 
can sit twice or thrice as long as they now do in Bank. This will be 
a fundamental improvement of our system; for, as we approach a per- 
manent sitting of the Supreme Court in Bank, will that system become 
available. 

Many other arguments will doubtless occur to the reflection of the 
Legislature. We deem those presented amply sufficient to warrant 
this application, and to insure its success. 
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Your memorialists, in a late public meeting on Law Reform, ex- 
pressed it to be their sense on the subject, that the original jurisdic- 
tion of our Courts of Common Pleas in Chancery, should be entirely 
taken away, as fast as required by the pressure of other business in 
the different counties, 

It is not expected, however, that there will be established immedi- 
ately in this State, a general Chancery system by Districts, to take 
original jurisdiction. It would be expensive, and perhaps unneces- 
sary, as there are large sections of Ohio, where the number and mag- 
nitude of the Chancery cases would be too small to authorize a sepa- 
rate Court. 

It is, however, far otherwise with us in Hamilton county, and there- 
fore we ask the Legislature for the immediate organization of a Dis- 
trict Chancery Court, which shall take exclusive jurisdiction of all such 
cases, arising within that department. The weight of the litigation 
here is too much for our two Courts, although they are almost con- 
stantly in session. ‘They cannot administer justice according to the 
spirit of our institutions, without denialor delay. In point of fact, any 
defendant in a Chancery case, so disposed, may put the plaintiff to end- 
less postponement. And this is distinctly the fault of the judicial sys- 
tem, and not of the Judges. These Courts demand relief from the 
burthen of the Chancery causes; and the Bar accordingly present, as 
part of the proposed act herewith submitted, several sections, organ- 
izing a District Chancery Court, with the features and jurisdiction 
which unite perfect simplicity with efficiency. 

Other Districts of the State, as fast as their wants require, may fall 
into the same system of District Chancery Courts.’ There will be no 
difficulty in connecting them with the Court of Review, as parts of an 
uniform machine, the main-spring of which is located permanently at 
Columbus. 

As long as the present separation of chancery law and common 
law, and the distinct administration of the two systems continue, it is 
obvious that the Judges, whose agency they employ, should perform 
independent functions, and not be now sitting as common law, and 
then as equity jurists. Confusion and hesitation are inevitable under 
any such circumstances, in the minds of the Judges; and wide-spread 
injustice to the community is a natural consequence. 

It is to cure these great evils that your memorialists offer the remedy 
given by the proposed draft of an act, and have shortly enforced it 
by the foregoing argument. 

All which is respectfully submitted. 


A BILL 


To establish a Court of Review in Chancery, and a District Chancery 
Court for Hamilton county. 


Sec. 1. Be it enacted-by the General Assembly of the State of Ohio, That there be 
established for this State a Court of Review in Chancery to be a Court of Record with 
er and authority as hereinafter provided, and also a District Chancery Court for 

amilton county. 
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Sec. 2. That there shall be elected by the joint ballot of the General Assembly 
one Chancellor for the State to hold said Court of Review, who shall be elected for 
the same time, take the same oath of office, and have a like salary payable in the 
same way as the Judges of the Supreme Court, and shall be removable for the same 
causes; and that there shall also in like manner be elected one Chancery Judge for 
Hamilton county, who during the term of his office shall reside therein, to take the 
same oath, hold his office for the same time, and be removable for the same causes, as 
President Judges of the Courts of Common Pleas, and shall receive for his salary 

dollars per annum, in quarterly instalments, on the warrant of the Auditor 
of State; and in case of vacancy in the office of Chancellor,or of the Chancery Judge 
aforesaid, the same shall be filled respectively as in cases of vacancy in the office of 
Supreme Judge of this State. 


Sec. 3. That the Chancellor throughout the State shall have appellate jurisdiction 
only in Chancery cases from the Courts of Common Pleas of all the counties as here- 
inafter provided, and from the Chancery Court for Hamiiton county, and his Court 
shall be called the Court of Review in Chancery; and that the Chancery Judge for 
Hamilton county shall have original and exclusive jurisdiction in all cases in 
Chancery arising therein. 


Sec. 4. In discharging the duties of their offices, the Chancellor and the Chancery 
Judge shall have the same power and be governed by the same rules provided by the 
act entitled ** An act directing the mode of proceeding in Chancery,” and in the acts 
amendatory thereto, except as hereinafter, or by further enactments provided; and all 
decrees of said Courts shall have the same force and effect as decrees in Chancery 
now have by law. 


Sec. 5. The Chancellor shall hold his Court at the seat of Government, which 
Court shall be open for the transaction of business at all times, except during such 
vacation, of not more than eight weeks together, as the state of the docket, or other 

ood cause, may render it expedient to make by adjournment; and the Chancery 
udge for Hamilton county shall hold his Court in the same manner at Cincinnati. 


Sec. 6. The Courts of Common Pleas and ean 4 Judge aforesaid, shall find and 
distinctly and especially embody in the decree in all cases the facts upon which the 
decree is founded, and in case either party is dissatisfied with the decree rendered, 
he may within thirty days after the rendition thereof, apply to the Common Pleas or 
to the said Judge for a rehearing, and they are authorized to allow the same, if appli- 
cation be well founded, and to proceed therein accordingly. 


Sec. 7. That from every final decree of the Common Pleas or the said Chancery 
Judge, there shall be a right of appeal to the Court of Review, which shall be exer- 
cised on the same conditions and under the same regulations prescribed by law or 
the rules of said Court of Review; provided that nothing but the questions of law 
properly arising in the case shall be tried upon that appeal, and the trial shall proceed 
on the same pleadings, exhibits and testimony, which were before the Common Pleas 
or the Chancery Judge, unless otherwise, on good cause shown, ordered by the Chan- 
cellor, who shall remand the case after the hearing thereof, to the Common Pleas or 
Chancery Court with his instructions how the decree below shall be entered. 


Sec. 8. That if any party shall feel aggrieved by a final decree of the Chancellor, 
reversing in whole or in part any decree of the Common Pleas or Chancery Judge in 
his favor, from which he may not have appealed, he may present his petition fora 
review thereof by the Supreme Court in Bank, toany two‘Judges thereof; and if they 
allow the same, such allowance shall operate as a supersedeas to said decree, until a 
decision shall be made therein by the-Court in Bank, which decision shall be duly 
certified to the Common Pleas or Chancery Judge, from which the case came, under 
the seal of the Court in Bank. 


Src. 9. The Chancellor shall have power from time to time, by general rules of 
Court, to establish, modify, alter or amend the practice of the Court of Review, the 
Common Pleas, and the Chancery Court aforesaid, in cases not provided for by any 
statute, with a view to the attainment as far as practicable of 

1. Uniformity throughout the State in proceedings in equity. 

2. Brevity of bills, answers, pleas and decrees. 
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3. Despatch in the decision of cases. 
4. Diminishing costs, and ; 
5. Correcting abuses and imperfections of the Chancery system throughout the 


State. 


Sec.10. That the Chancellor and Chancery Judge aforesaid, respectively, shall 
appoint a Clerk for his Court, who shall take an oath of office, and give bond with at 
least two sureties for the faithful discharge of his duties, in such sum as the Chancel- 
lor or Chancery Judge may require, and which may be from time to time increased. 
And the siid Clerks shall discharge the same duties as the Clerks of the Common 
Pleas perform on the Chancery side of those Courts, with such other duties as the 
laws prescribe, and shall receive the same fees therefor as the law now provides for 
similar services, and shall be removable for the same causes as such Clerks now are, 
by the Chancellor or Judge. 


Sec. 11. The sheriffs of the respective counties of Franklin and Hamilton shall 
attend on said Courts while in session, and shall execute all process and orders of 
the said Courts to them directed, in the same manner and under the same responsibil- 
ities as now are or may be provided by law; and all process and orders issued by said 
Courts shall be tested by the seal of the Court. 


Sec. 12. All suits in Chancery now pending in the Courts of Hamilton Common 
Pleus and the Superior Court of Cincinnati, may by consent of the parties or their 
solicitors, to be entered on the journal of the Court of Common Pleas, or Superior Court 
of Cincinnati, be transferred to the District Chancery Court for further proceedings, 
in which case the original papers shall be certified to that Court by the Clerk of the 
Court from which they came. 


Sec. 13. If the Chancery Judge aforesaid shall be interested in any case or matter 
before him, or shall have been solicitor therein, or shall be related to either party 
nearer than the fourth degree, such Judge shall, on application of either party, cause 
the fact to be entered vn the minutes of the Court, and order one authenticated copy 
thereof, together with all the papers in the cause, to be forthwith certified to the Ham- 
ilton Common Pleas, which shall take cognizance thereof in like manner as if it had 
been originally commenced in the Hamilton Common Pleas previous to the passage of 
this act, and which shall proceed to adjudge and determine the same according to law 
and the rules of chancery practice, and the laws of this State, and the aggrieved party 
may appeal to the Court of Review as if the cause had been continued in the 
Chancery Court, 


Sec, 14. The second section of the act entitled “ An act directing the mode of pro- 
ceeding in Chancery,” passed 14th March, 1831, and so much of section one of 
the same act as gives the Hamilton Common Pleas jurisdiction in chancery suits, 
and all acts and paris of acts inconsistent herewith, are repealed; provided that 
all suits in Chancery which shall be pending in the Hamilton Common Pleas and 
Superior Court of Cincinnati, at the passage of this act, shall be prosecuted in the 
said Courts respectively to final decree and execution, as if this act had not been 
passed, unless the same shall have been transferred to the Chancery Court by the 
consent of the parties, as provided in the twelfth section of this act. 
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The People of New York v. Samuel Adams. Jurisdiction of Crimes 
committed out of the State. The judgment of the Court of Sessions 
in New York, in the case of The People v. Samuel Adams, which 
caused so much uneasiness among the mercantile community of that 
city, has been reversed by the Supreme Court at its late session. It 
was an indictment against Adams for obtaining money from the firm 
of Suydam, Sage & Co., in the city of New York, on false pretences. 
The defence was, that Adams was a citizen of Ohio, and was never a 
citizen of New York, and was not personally in the State of New 
York, at the time of the offence; that he owed New York no allegi- 
ance, temporary or permanent, and consequently could not be ame- 
nable to her criminal laws. The question in substance, was, whether 
the laws of New York might be violated with impunity, provided the 
offender kept out of the State at the time of the offence, and procured 
innocent agents to do the act for him, The Court of Sessions decided 
that the Criminal Courts of New York had no jurisdiction over such 
an offender. The Supreme Court have laid down a more reasonable 
doctrine, and decided that they have. In deciding the case, they say: 
“The fraud may have originated and been concocted elsewhere; but 
it became mature and took effect in the city of New York—for there 
the false pretences were used with success—the signatures and money 
of the persons defrauded being obtained at that place. The crime 
was therefore committed in the city of New York, and not elsewhere. 
2R. S. 677, § 53; 1 Chit. C. Law, (4 Amer. edit.) 191; Rex v. Buttery, 
mentioned by Chief Justice Abbott, in The King v. Burdett,4 B. & A. 
95. And of this crime, thus committed within the limits of this State, 
taking the facts thus charged and admitted to be true, the defendant 
in my opinion was plainly guilty, although at the time of its perpetra- 
tion he was out of the State, and within the limits of the State of 
Ohio. The intent to cheat was his; the fraudulent contrivance was 
his; and, by agents acting within this State for him, and under his 
authority and’ guidance, themselves innocent of all fraud, were the 
false pretences used, and the crime fully consummated. He and he 


alone was therefore the guilty party.” 


The Pennsylvania Law Journal. With the November number of 
this periodical, begins a new series and a new volume, under new 
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auspices. “ « gentlemen who have taken charge of it, will give an 
increased interest to its pages. The November number contains an 
excellent sketch of the late Mr. Justice Baldwin, Reports of late 
cases decided by the United States Circuit Court, by the Supreme 
Court of Pennsylvania, by the Supreme Court of New Jersey, and by 
Chancellor Lyndhurst—Monthly Miscellany—Notices of New Publi- 
cations—Obituary Notices, and a Digest of late Cases, which will be 
continued in each monthly number. 


Wharton’s American Criminal Law. This work, recently published 
in Philadelphia, supplies a want which was very much felt by all en- 
gaged in the trial of criminal cases. There has been heretofore no 
American work upon Criminal Law, so thorough in its details as to be 
of general utility. This book is intended to present the criminal law 
as it exists in the United States. It treats of the progress of the cause 
from the arraignment of the prisoner to the final judgment; of the 
duties of grand jurors, the indictment, and the different offences pun- 
ishable by law. Portions of the criminal statutes of the United States, 
New York, Massachusetis, Pennsylvania and Virginia, are set out, 
and references are given to such of the English decisions as are appli- 
cable in this country. The decisions of all the States of the Union 
are also embraced, either in the text or the notes, and probably none 
of the American authorities have escaped the vigilance of the author. 
The arrangement is methodical, and the index renders reference easy. 
The book bears evidence of great research and industry, and may be 
recommended as an important addition to our law library. It is pub- 
lished by James Kay, jr., & Brother, of Philadelphia, and is for sale 
by Derby, Bradley & Co. of this city. 


New Constitution of New York. This Constitution appears to have 
been adopted by a majority of nearly one hundred and twenty-eight 
thousand, with the exception of the negro suffrage clause, which was 
rejected by astill larger majority. In the next number, we shall give 
some account of the numerous changes thereby introducéd. If we 
mistake not, no Convention in this country has ventured at once upon 
so many innovations in the fundamental law of: a State. 


Mr. Vinton’s Argument. We have been favored by the author with 
some additional views, which, together with the abstract of the printed 
argument, will appear in the next number. 





